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No. 1.—Henry Bowrs, plaintiff in error, vs. Tae State’ 
oF GEORGIA. 


[1.] Matters not affecting the real merits of an indictment, are not sufficient 
to arrest the judgment on the indictment. 

{2.] The ground for the granting of a new trial ought, in general, to be 
something dehors the record. 

[3.] A motion for a new trial, was made on the following ground, among 
others, viz: that the Court charged the ériors, that if the Juror had formed 
and expressed an opinion frem rumor, he was incompetent. In the mo- 
tion, it was assumed that the Court had made this charge; but in the bili 
of exceptions, there is nothing to show that the Court had made any charge 
at all to the triors; nor anything to show whether it was at the instance 
of the accused or of the State, that the Juror was put upon the triors: 
Held, that this ground is one on which a reviewing Court would not be 
authorized to grant a new trial. 

[4.] The mere omission, by the Court, to charge the Jury on a point, is not, 

’ in general, a ground on which a new trial may be demanded. The point 
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ought, at least, to be such that the law on it is somewhat doubtful or ab- 
struse. 

[5.] When the weight of evidence is on the side of the verdict, a new’ trial 
will not be granted. 


Murder, .in Dade Superior Court. Tried before Judge 
TripreE, November Term, 1855. 


A motion was made in arrest of judgment in this case, 
upon the following grounds: 

1st. That no such Grand Jurors as William Hale, Soder- 
ick Hale and Stephen Austin, appeared to have been sworn— 
the nearest approach to these names being William G. Hale, 
S. B. Austin and Shadrick Hale. 

2d. Because the minutes of the Court showed a true bill 
for murder, found against Henry Bowyer, but none against 


‘ the prisoner. 


3d. Because there was no sufficient minutes and records of 
the proceedings of said Court, as to finding of said bill—the 
only evidence of the signing of said minutes being the name 
of John H. Lumpkin, signed immediately under the names of 
Counsel to an agreement, without any entry as to the adjourn- 
ment of the Court. 

Also, a motion for a new. trial upon the same grounds and. 
also the following : 

1st.. Because the Court erred in charging the triors of the 
Jurors, that if the Juror had formed and expressed an opin- 
ion from rumor, he was an incompetent Juror. 

2d. Because the Court failed to charge the Jury, that in 
considering of the admissions of defendant, as given in evi- 
dence by the State; it was their duty to consider of the whole 
admissions; and failed to charge the Jury at all upon this 
subject, although requested so to do by Counsel for prisoner, 
when addressing the Jury. 

3d. Because there was no evidence upon which the Jury 
could find prisoner guilty—the only evidence that deceased 
was killed by prisoner being his own confession, coupled with 
the express declaration, that he didit in self-defence; and 
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there was no evidence contradicting that declaration or in- 
consistent with its truth. 

4th. Because the Court did not sufficiently charge the Ju- 
ry upon the nature and certainty of the evidence necessary 
to convict in criminal cases; the only charge of the Court 
upon this subject being, that Counsel for prisoner had insis- 
ted, in argument, that if they entertained reasonable doubts 
of defendant’s guilt, it was their duty to acquit; that that was 
the law, but that it must be a reasonable doubt—not a mere 
conjecture—a bare possibility; that some men even pretended 
to doubt their existence; that it must not be a doubt of this 
sort; that he did not know that he could make it plainer 
than to say, it must be a reasonable doubt. 

5th. Because Counsel for defendant offered to prove that 
deceased, when killed,: had run away from Tennessee for 
some offence, and what that offence was, which was refused 
by the Court; the Court holding and declaring, that if priso- 
ner’s Counsel sought to show deceased a violent and blood- 
thirsty man, he would confine them to his general character as 
such. 

The following testimony was offered in the case: 

JAMES BarTEs being sworn, said: Some time last April was 
a year ago, in this county, witness was sent for and went 
down there; witness, his son and William Morgan. When 
they got there, deceased was lying some twenty-four steps 
from prisoner’s house, his feet down the hill; and some two 
hours after he arrived, saw wounds on the back part of his 
head; after examining, found skull broken; stove in in one 
place, the only fractured, some of his clothing lying beyond 
him. It was warm weather; his shoes ‘and stockings were 
off; it was thirty minutes after one o'clock in daytime. 
Prisoner was sitting on his porch when witness got there, 
rather facing towards deceased; prisoner remarked, there 
lay the man; that he did it, and that he did it in self-defence. 
Learned from prisoner that his name was Tadlock. At the 
inquest, the Jury requested prisoner to state how the matter: 
occurred; prisoner said deceased come to his, prisoner’s, truck 
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patch; prisoner requested him to go away, and all that had ' 
passed should pass. After some conversation, deceased said 
he would go where he damned please. Deceased went to- 
wards prisoncr’s house and prisoner followed him; after they 
got there they had some conversation ; deceased pulled out 
a pistol and told prisoner to shoot him, and that prisoner 
ought to shoot him; deceased then went in the direction of 
spring-house. Prisoner heard a pistol fire; prisoner thought 
deceased had shot at one of his horses in the lot; deceased 
also fired a pistol in prisoner’s house, witness thinks after 
deceased fired out of doors; witness and others being just 
over the creek from prisoner’s house, heard some three or 
four reports of pistol shots; there was nothing shot; he was 
partially behind the spring-house; at first he did not know 
but that he had killed one of his horses; afterwards, one of 
- prisoner's children was out, and prisoner saw the child fall 
just as deceased fired; did not know but that the child was 
shot; but the child got up and was not shot; the pistol found 
lying by deceased was a revolver; one pistol had been fired 
in an adjoining room, in prisoner’s house. Prisoner stated, 
that after the shooting he sent for witness and his son. The 
shooting took place about eleven or twelve o’clock; witness 
went down. Prisoner’s son that had been sent for witness 
stayed so long, prisoner became uneasy and went in search 
of him; went to Mr. McBee’s house, which is half way be- 
tween prisoner’s house and witness’ house; witness lives some 
half mile. Prisoner said he found his son at Mr. McBee’s, 
and returned home and found deceased lying at spring-house ; 
found an axe which had been had at the washpot and knocked 
deceased on the head; witness had been introduced to de- 
ceased at prisoner’s house, some time in November previous. 
Witness says he did not know deceased’s character for vi- 
olence; saw no weapon but the pistol, and that was lying out 
by deceased. Prisoner had stated to witness, when at priso- 
ner’s house in November. before, that he supposed Tadlock 
was the father of little Willie the grand-son of prisoner, who 
was an illegitimate child, and who was at his grand-fathers; 
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‘child Willies’ mother was then dead; had been drowned a 
a few weeks previous. Prisoner had another daughter, sin- 
gle, grown and another nearly grown. Tadlock came there 
some six weeks after death of Wiliie’s mother; when they 
went to deceased, as he lay at the spring, a flask was found ly- 
ing by him, with some spirits in it; not quite half full; de- 
ceased lay from 25 to 28 steps from prisoner’s porch; does 
not think it was exactly in the yard; rather behind the 
spring-house, but within the inclosure; prisoner had a large 
family of children. Mrs. Bowie was a feeble woman, and ap- 
peared to be in bad health; prisoner had character of being 
a peaceable, honest and industrious man. 

JouN Sitron: Deceased’s name was Tadlock; had known 
him three years. 

Mary McBes, sworn: Said prisoner came to Mr. McBee’s; 
prisoner said deceased was drunk and asleep behind his 
spring-house, and he had come for advice which was given; 
prisoner said he would kill him, which he repeated several 
times; witness urged prisoner not to kill him; witness’ mother 
uivised tying him if he got unruly, and send for the neigh- 
bers. Prisoner said he felt like killing him. 

Dr. JAMES WortHINGTON: That deceased died of the 
wounds; cither wound was sufficient to have caused his death; 
does not know his character for violence; saw pistol lying 
near deceased. It was the only evidence of deceased carry- 
ing weapons. , 

The Court over-ruled the motion in arrest of judgment an 
the motion for a new. trial, and these decisions are assigned 
as error. 


Wricut, for plaintiff in error. 
‘C. PEEPLES, representing Sol. Genl. for defendant. 
By the Court.—Brnyine, J. delivering the opinion. 


{1.] The grounds for the motion in arrest of judgment, 
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consisted of matters which did not affect “the real merits of 
the offence charged in the indictment.’’ And such grounds 
are not good in arrest of judgment. (Code, 11 Div. 2 Sec.) 

[2.] These same grounds were relied on in the motion for 
a new trial. But they are of a kind which is not appropri- 
ate toa new trial. They are not extrinsic: the matters in 
which they consist, are not “foreign to or dehors the record.” 
(3 Black. Com. 387.) It is obvious that such matters as 
these are, do not lie within the province of the Jury. 

Another of the grounds contained in the motion for a new 
trial was, that the Court charged the triors, that if the Juror 
had formed and expressed an opinion from rumor, he was in- 
competent. 

But the dcil of exceptions fails to state what was the charge 
of the Court to the triors. 

In the motion for a new trial, it is assumed that such was 
the charge; but even in that motion, it is not stated whether 
the Juror was put upon the triors by the accused or by the 
State. The charge, if given, was such that it could not op- 
erate otherwise than in favor of the party, which was the 
one objecting to the Juror. If, therefore, it was the accused 
that was that party, the charge, if wrong, operating as it did 
in his favor, if it operated at all, was not a thing of which he 
could take advantage. 

[8.] Under these circumstances, it is impossible for this 
Court to be able to say whether this ground, even if good in 
law, was one on which a new tridl should have been granted 
by the Court below. 

The next of the grounds taken for a new trial was, that 
the Court failed to make any charge to the Jury, concerning 
“admissions.” 

[4.] The mere omission by the Court to give a charge on 
a particular point, is not, in general, a ground on which a new 
trial may be demanded. If the point be one about which the 
law is doubtful, or is abstruse, such an omission is, perhaps, 
a matter which gives a right to the losing party to call 
fora new trial. Ifit be not sucha point, why should we 
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say that the Jury, a body which, indisputably in criminal ca~ 
ses, is made the judges of what the law is, did not follow the 
law? (Graham on N. Trials, 273.) 

Even the New Trial Act of 1854, does not make the mere 
omission to give a charge a ground for a new trial. (Acts of 
1854, 46-’7.) 

And the rule, that in considering a person’s admissions, all 
of the admissions are to be taken together, is one so obvious, 
that a Jury would, of themselves, it is to be presumed, follow 
it. ; 
[5.] The next ground taken in the motion for a new trial 
was, that there was no evidence on which the Jury could find 
the defendant guilty. But we think there was evidence on 
which the Jury could find him guilty. We think the weight 
of the evidence is on the side of the verdict. 

The next ground taken in the motion was, that the Court 
did not sufficiently charge the Jury, upon the nature and cer- 
tainty of.the evidence necessary to convict in criminal cases. 


We cannot see any error in the charge of the Court on this 
point. 

The next and last ground was, that the Court had refused 
to let the accused prove that the deceased, when killed, was 
a fugitive from Tennessee for an offence, and what the offence 


was. 
No case, as far as we know, has gone the length of deciding, 
that evidence of such facts as those, is admissible for the pur- 
pose of showing a homicide to have been justifiable. The 
case of Monroe vs. The State, (5 Ga. R.) certainly has not. 
Tf the crime of which the slayer offers to prove the person 
slain to have been guilty, is such that from its very na- 
ture it may stand as one among those “ circumstances” . 
which the law considers “sufficient to excite the fears of a 
reasonable man,”’ then, perhaps, evidence that the person 
slain was guilty of it is admissible; but in this case, the bill 
of exceptions fails to tell us what was the erime of which the 
accused offered to prove the deceased to have been guilty. 
We, therefore, cannot say that the Court below was wrong 
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in refusing to let the accused make the proof which he pro- 


posed to make. 
The result is, that we think the Court below did right in 


over-ruling both motions, 





No..2.—SamvuEL M. Watts et al. plaintiffs in error, vs.. 
BENJAMIN M. Smitu et al. defendants. 


[1.] A deed was witnessed by two persons, one being a Justice of the 
Peace. In the clause of attestation, there was no certificate of delivery :. 
ITeld, that inasmuch as the official signature of the Justice was received 
in lieu of an affidavit by a witness, that the deed was signed, sealed and 
delivered before admitted to record; and the same being found on record; 
by virtue of the maxim, ‘‘that things are held to be legally and properly 
in their existing state until the contrary is shown,” the deed should be held 
to be legally and properly on the record, by due proof of signing, sealing 
and delivery, until the contrary is shown. 

[2.] A simple indorsement of “alias fi. fa.” upon an execution which, in all 
other respects, purports to be an original, does not make the process an 
alias fi. fa.; but the indorsement will be controlled by the body of the 
instrument. 

[3.] A fi. fa. with entries of levies thereon, in which a tract of land is 
described; and which is by one of said entries returned as sold by the 
Sheriff, and purchased by one under whom defendants claim, may be ad- 
mitted as color of title. Color of title is anything in writing connected with 
title to land, which serves to define the limits of the claim. 

[4.] A deed which is commenced by one Sheriff and left unfinished, and 
afterwards completed by his successor, ean operate as color of title only 
from the date of its completion. 

[5.] Color of title can be of service only in aid of possession ; and posses- 
sion thus aided, can be matured into title to the extent to which it is in- 
tended to gain possession. 


Ejectment, in Whitfield Superior Court. Tried before 
Judge Trippe, April Term, 1855. ‘ 


This action was brought in February, 1852, to recover lot 





. 


GAINESVILLE, SEPTEMBER TERM, 1855. 9 
: Walls e¢ al. vs. Smith et al. 








No. 283, 9th district, 3d section. The defendant relied on 
the Statute of Limitations. 

The following points arose on the trial: A deed being 
tendered by the plaintiff from David B. Tarvin to ¢imself, 
it was objected to on the ground that it no where purported 
to have been delivered. The Court over-ruled the objection, 
holding that the possession of the deed by plaintiff pre- 
sumed a delivery; and on this decision error is assigned. 

The defendant proved that John Bishop was in possession 
of the land in 1844, and continued therein until the defend- 
ant came into possession, who kept it until this suit was 
brought. A lease was produced from James Morris to Bishop, 
dated 14th Nov. 1844, letting 25 acres of the land. 

Defendant then introduced a fi. fa. in favor of Chastain & 
Luck against David B. Tarvin, upon which was entered a levy 
upon the land in dispute, dated 25th of April, 1843; and then 
the following entries: ‘‘ Disposed of the above levy by sell- 
ing the lot of land on the 6th of June, for thirty-one dol- 
lars, June the ;”’ and on the paper attached was the follow- 
ing: “Disposed of the levy on lot No. 288, 9th district, 3d 
section, by selling to James Morris, on the first Tuesday in 
March, 1844, for thirteen dollars and twenty-five cents. 
This 5th day of March, 1844. 

“C. W. BOND, Sheriff.” 

This paper was offered as color of title. Plaintiff objected 
to it, on the ground that it appeared to be an alias fi. fa.; 
and no order of Court was shown authorizing an alias to 
issue. The Court sustained the objection and defendant ex- 
cepted. , 

Defendant then introduced Charles W. Bond, the former 
Sheriff, who testified that he had sold the land to Morris, in 
March, 1844, and had received the money; that he had be- 
gun to write a deed, but being interrupted, he left it unfin- 
ished, and never finished it. | 

Defendant then introduced a deed to the land from R. 8S. 
Hancock, Sheriff, dated 2d Sept. 1846, reciting that Bond 
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had offered the land for sale, as Sheriff, and that Morris be- 
came the purchaser. Bond testified that this was the same 
paper which he had left unfinished, now finished and signed 
by hiswuccessor. 

Defendant showed that he had purchased Bishop’s lease, 
by which he held under Morris. 

The Court held, aud so charged the Jury, that the Sheriff’s 
deed, made by Hancock, could not operate as color of title, 
except from its date; that, therefore, there was no color of 
title earlier than 1846, except the lease, which could only 
support a claim to the 25 acres embraced in it; and that the 
purchase by Morris, and payment of the money, in 1844, 
could not support the Statute of Limitations. The Jury 
found for plaintiffs. 

To this charge and the other decisions of the Court, ‘the 
defendants excepted, and assigned sundry grounds of error 


thereon. 
Hutt; Akry, for plaintiffs in error. 
Wriaut; Hurcuins, for defendants in error. 
By the Court.—Staryes, J. delivering the opinion. 


[1.] An objection was made to the deed from Tarvin to 
Smith, because there was no evidence of delivery in the cer- 
tificate of attestation. 

This deed is attested by two witnesses, one of whom was a 
Justice of the Peace. The attestation by a Justice is received 
in lieu of the affidavit of a subscribing witness. Being on 
the record thus, in the “official attestation,” (to use the 
language of the Act of 1827,) of an officer appointed by law, 
to attest the due and proper execution of such an instrument, 
and taymake such certificate thereof as would admit the 
paper to record after the same was executed before him, one of 
the leading maxims of presumptive evidence applies, viz: 
that “things are held to be legally and properly in their 
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existing state, until the contrary is shown.” That is to 
to say, under such circumstances, the deed will be held to be 
legally and properly on the record by due proof of signing, 
sealing and delivery, until the contrary is shown. This pre- 
sumption is strengthened in this case by the fact, that the 
deed comes from the custody of the grantee. 

[2.] The next point made was, that a fi. fa. tendered in 
evidence was an alias fi. fa.; and that before it should have 
been admitted, an order of the Court, authorizing its issue, 
should have been shown. 

This is not an alias fi. fa. in any proper, legal and tech- 
nical sense of the term, whether such a fi. fa. be considered 
as a process issuing into different counties, or a second fi. fa. 
issuing after the first has been returned. According to our 
practice, we do not issue such fi. fas. And itis not pre- 
tended that this is any thing more than an established copy of 
a lost original. The entry indorsed of “alias fi. fa.” could 
not, then, have been intended to mean more than this. But 
have we the right to attribute this to it as its legal significa- 
tion? The record does not authorize it. As this paper 
comes to us, it is in the form of an original fi. fa. Itis signed 
by the Clerk, as such instruments are; and so far, it is regu- 
lar and valid. But we know not by whom the indorse- 
mentismade. That entry is in no wise authenticated by the 
Clerk or other officer. Shall it be allowed to control the un- 
doubted official act of the Clerk? As a reason why it should 
not, take this illustration: Suppose, that in the face of the 
fi. fa. the amount recovered was stated to be one hundred 
and twenty-seven dollars and thirty-three cents, instead of one 
hundred and thirty-seven dollars and thirty-three cents, the 
amount indorsed upon the process. The writing in the body 
of the instrument, would of course, control as to the amount. 

It will be remembered that the objection here was to the 
fi. fa. as it was presented. We will not say, but that if it 
had been made to appear, by some undoubted and au- 
thentic feature of evidence, that the same was a copy, but 
that an order of the Court should have been required. As it 
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stands, however, the indorsement, alias fi. fa. is simply sur- 
plusage, so far as legal effect is concerned. 

[3.] After the fi. fa. was rejected, the defendants offered 
an entry, signed by the Sheriff, and attached to the fi. fa. 
which purported to be a levy on lot 283, in 9th district, 3d 
section of Cherokee Lottery, and a return and disposition of 
the subject of levy, by selling the same on the dth day of 
March, 1844, to James Morris, for thirteen dollars and 
twenty-five cents. We think that these entries should have 
been admitted as color of title, together with the fi. fa. To- 
gether they would have served to define the claim. And 
color of title is any thing in writing, connected with the title, 
which thus serves to define the extent of the claim. (Bank 
vs. Smyres, 2 Strob. 29. Beverly and another vs. Burke, 
14 Geo. 72.) 

Failing in getting these entries before the Jury, the Coun- 
sel for defendants asked the Court to charge that the pur- 
chase of said lot, by Morris, and the payment of the purchase 
money, taken in connection with the possession of Bishop and 
Walls, would constitute color of title. This the Court re- 
fused. 

It cannot be doubted, that the purchase of the lot and pay- 
ment of the purchase money, in the absence of a better title, 
would constitute a title to the land, which could be enforced 
in a Court of Justice. But it was offered here as color of 
title in aid of possession. 

If such color of title is not evinced by the unwritten facts 
of purchase and payment, we think that it may be by writ- 
ten entries which show these things in connection with a 
given or specified lot of land. And we have said that such 
entries, in this case, might have been used, together with the 
ji. fa. in aid of possession. The character of this possession 
we will presently consider. 

[4.] We think the Court was ‘right in charging that 
the deed of Hancock, as Sheriff, took effect, certainly, as to 
third persons, when used as color of title only, from its date. 
Of course, whilst the deed was in an unfinished state, it could 


at Paes Eon Meas 














1 





GAINESVILLE, SEPTEMBER TERM, 1855. 138 


Walls et al. vs. Smith et al. 








not properly be said to be legal notice of anything. And it 


‘was so unfinished, though it had been partially written by the 


former Sheriff, until the day of its date. 

But the Court charged that there was an entire absence of 
paper title until the execution of the deed by Hancock, set 
up as color of title, except the instrument which was called 
a lease; and that that operated as color of title only to the 
extent of the amount of land therein described. 

[5.] While we differ from His Honor, Judge Trippx, in 
the opinion that the entries on the fi. fa. may not be used to 
show color of title, and whilst we doubt that what is called 
the lease can be so regarded, not being signed by Morris; 
yet, we so far agree with him, as to hold that such evidence 
as there is, of color of title, is only supported by evidence of 


.a possession of the twenty-five acres referred to in the lease. 


It is true, that a landlord settling a tenant on his patent 
with an intent to gain possession, (giving his tenant no bounds,) 
is, ipso facto, in possession to the limits of his patent. (Lee 
vs. McDaniel, 1 A. K. Marsh, 234.) And if one be living 
on land, his possession is not restricted to the house in which 
he resides, but extends over all that he claims with color of 
title. And the rule applies where the possession is by a 


tenant. (Johnson vs. McMillan, 1 Strob. 143.) But in 


this case, the claim which is supported by color of title, was 
only an intention to possess to the limits of the twenty-five 
acres; and the possession, therefore, can be carried no further, 
according to the case before us. 

Let the judgment be reversed. 
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No. 3.—W. E. & G. T. Jackson, plaintiffs in error, vs. JoHN 
R. Stanrorp, defendant. 


{1.] A third person, who is not a party to the record, will not be permitted to 
make objections to the foreclosure of a mortgage, under our Statute. 


[2.] The fact that a deed purports to be made by two persons, and one only 
executes it, does not make the instrument void per se. 


[3.] If real property is conveyed to and held by a firm, the members of the 
firm are tenants in common, and either party can convey his undivided in- 
terest in the subject. 


Motion, in Habersham Superior Court. Decided by Judge 
Jackson, April Term, 1850. 


For the facts in this case, see the judgment of the Court. 
AKERMAN, for plaintiffs in error. 

Coss & HU, for defendant in error. 

By the Court.—LuMpk1y, J. delivering the opinion. 


William E. & George T. Jackson, partners, under the 
name of W. E. & G. T. Jackson, applied, in the Superior 
‘Court of Habersham County, for the foreclosure of a mort- 
gage on lot No. 150, in the 10th district of that county. The 
mortgage purported to have been given by Elingo H. Ram- 
sey and Seth 8. Ramsey, but was, in fact, executed by Seth 
S. Ramsey only. The mortgagor made no objection to the 
proceeding. John R. Stanford appeared in Court and ob- 
jected to the rule being made absolute, upon the ground that 
he had purchased the property’at Sheriff’s sale; and he pro- 
duced a deed to that effect. 

Counsel for the mortgagees objected to Col. Stanford’s be- 
ing heard in the cause; but the Court over-ruled the objec- 
tion and permitted him to be made a party and file his ob- 
jections. To which decision Mr. Akerman, in behalf of the 
Messrs. Jacksons, excepted. ‘ 
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Col. Stanford, for himself, then insisted that the mortgage 
was void, inasmuch as it purported to be made by both of 
the-Ramseys, and was executed by one of them only. And 
the Court, sustaining this objection, pronounced the instru- 
ment a nullity, and refused the rule absolute on tif&t ground. 
And plaintiffs again, by their Counsel, excepted. 

[1.] It is true that the case of McDougald against Hall, 
(3 Kelly, 174,) does not exactly decide this point; and yet, 
we think it substantially covers it. There, as here, an appli- 
cation was made to foreclose a mortgage on land. There as 
here, the rule nisi was granted and duly served on the mort- 
gagor. And there, McDougald resisted the proceeding as 


Stanford does here, alleging his objections, in writing, that 


he was the owner of a part of the land. There were several 
other objections, says the report of the case, made by Mc- 
Dougald, which would have been good pleas if they had been 
interposed by the mortgagor. 

But the Circuit Court over-ruled the objections, “deciding 
that McDougald was a stranger to the suit, not being a party 
thereto, and that he had no right to interfere, to prevent the 
rule absolute.” And the judgment was affirmed by this 
Court. And Judge WarNER, in writing out the opinion, 
says: “If McDougald has such rights and interests in the 
mortgaged property as is suggested by Counsel, we do not 
see in what manner they are to be prejudiced by the foreclo- 
sure of the mortgage as between other parties. When the 
judgment of foreclosure-had between the parties to the record 
in this case shall be made to operate on his interests, he will 
have ample opportunity to assert them. The judgment of 
foreclosure between the mortgagor and mortgagees, will not 
foreclose any rights which McDougald may have to the mort- 
gaged property, unless he claims title under the mortgagors.”’ 


And so we say to Col. Stanford in this case. This is a 


statutory remedy; a proceeding at Law; and to it no other 
parties are known in serving the requisite notice or for any 
other purpose, but the mortgagor and mortgagees. And we 
can readily see how this premature and unauthorized inter- 
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ference by third persons, whose rights are not before the 
Court, would embarrass the proceeding. Sufficient unto the 
day is the evil thereof. When the mortgage execution is 
sought to be enforced against the land, Col. Stanford may 
interpose his claim, provided he can do so. And then, and 
not before, should he be heard. Should his claim prove friv- 
olous and intended for delay only, the plaintiffs will be enti- 
tled to be remunerated in damages, which they cannot be un- 
der this novel procedure that is attempted to be engrafted 
upon the practice of the Courts. 

It is said in argument, that unless third persons are al- 
lowed to come in and interplead in this way, they may lose 
an advantage of which they could not, perhaps, avail them- 
selves at a future stage of the proceeding. All we have to 
say is, that the mortgagee gains no right which does not le- 
gitimately belong to him, and the volunteer loses none which 
does. 

[2.] But why is this not a good deed, as against the party 
that executed it? Conceding that the two Ramseys were 
jointly interested in this land, cannot either of them create a 
lien to the extent of the title or interest he holds? , Partners 
may convey their undivided interest in real estate. The 
members of the firm are tenants in common as to the real 
property owned by the firm; and any one of them can con- 
vey his undivided interest in the premises. Anderson vs. 
Tompkins, (1 Brock. Cir. R. 456, 463.) 

[3.] That the form of this instrument may be suggestive of 
the fact that it never was finally executed, and might be re- 
lied on as evidence to support a plea, by the proper party, to 
that effect, I can readily understand; but that it should ren- 
der the deed absolutely void, cannot be maintained. Had 
the grantor, instead of signing his own name, have sealed 
and affixed the firm name to the deed; still, it would have 
conveyed his individual interest, whatever that might be. 
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Askew et al. vs. Taylor. 





No. 4.—Irvin Askew ct al. plaintiffs in error, vs. GREEN- . 
BERRY Taytor, defendant in error. 


[1.] It is no ground for the granting of a new trial, thatthe verdict is accord- 
ing to the weight of the evidence. 


Ejectment and motion for a new trial, in Walker Superior 
Court. Decision by Judge Trippr, May Term, 1854. 


The lessee of Irvin Askew and others, brought ejectment 
against Greenberry Taylor, for a lot of land in Walker Coun- 
ty. The defendant relied on the Statute of Limitations. 
The writ was filed in office 8d March, 1849. 

Defendant’ proved by James H. Cuiarxson: That Jona- 
than Davis, (under whom he claimed,) “about the last of © 
February or Ist March, 1842,” went into possession of the lot. 
Also, by Joun Manan: That Davis went into possession “ the 
latter part of the winter or early in the spring of 1842.” Al- 


. 80, by Emory Hancock: That Stephen Caudle left possession 


in the fall of 1841, and Davis went in “a short time thereaf- 
ter.”’ 

Plaintiffs proved by EizaBeTu Caupiz: That Jonathan 
Davis moved upon the land “ about the last of April, 1842.” 


Also, by CLEAVLAND CAUDLE: That Davis went into posses- 


sion “in the year 1842, between the Ist and 15th of April.” 


- Also, by Ricumonp CaupLE: That Davis went in “ between 


Ist and 15th April, 1842.” 

The Jury found a verdict for the plaintiffs ; oie cupon, the 
Court, on motion, granted a new trial, on the ground that the 
verdict was ‘contrary to the weight of evidence. This decis-: 
ion is assigned as error. 


“Wricat, for — in error. 


T. W. ALEXANDER, for defendant in error. 
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By the Court.—BrnninG, J. delivering the opinion. 


[{1.] The lot of land sued for in this case, was, it appears, 
granted to Irvin Askew, one of the lessors of the plaintiff. 

The plaintiff read in evidence the grant to Askew, and 
proved the possession to have been in Davis, and closed his 
case. 

The defendant traced his title through several persons, and 
‘among them, Stephen Caudle, up to Henry Murry. But he 
showed no title from Askew, the drawer, to Henry Murry. 

This being so, the Statute of Limitations, of necessity, be- 
came the sole thing on which the defendant could rely for his 
defence. 

And the question, whether he had been in possession long 
enough to be within the protection of that Statute, was one 
on which the evidence was conflicting. 

Clarkson, one of the defendant’s witnesses, swore to what 
amounted to this: that the defendant had been in possession 
‘ “about” seven years before the commencement of the suit. 
The defendant had two other witnesses on this point, but 
neither of them swore to as much as Clarkson did. 

On the other hand, the plaintiff proved by three witnesses, 
positively and distinctly, that the possession of the defendant 
did not commence until a time which was within seven years 
before the commencement of the suit. And he had the testi- 
mony of a fourth witness, Benjamin W. Caudle, which was 
almost as strong as that of those three. 

There was, then, as to this point, a decided preponderance 
in the evidence against the defendant. 

And the verdict was against him. The verdict, therefore, 
so far from being “decidedly and strongly against the weight 
of evidence,’’ was in accordance with the “weight’’ of evi- 
dence. | 

This being so, it was an error in the Court below to grant 
a new trial; for there is no rule of law which authorizes a 
Court to grant a new trial, because the Jury have rendered 
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a verdict according to the weight of the evidence. The New 
Trial Act of 1854, does not go this length. 





No. '5.—JamMEs Epmonpson, plaintiff in error, vs. MALcoLM 
D. Jones and another, defendants in error. 


{1.] Ina bill filed to rectify a written agreement, an injunction appendant 
thereto, will not be retained when the answer positively denies every alle- 
gation outside of the agreement, and there is no equity springing out of the 
contract as drawn. 


Motion to dissolve Injunction. Decided by Judge TRiPPE, 
at Chambers, March 30th, 1850. 


Malcolm D. Jones recovered a judgment against James 
Edmondson and others, as sureties, for $2100. Edmondson 
was about to appeal, with a view to enter his defence, that the 
consideration of the notes was the purchase of a lot of land, 
and that Jones had failed to produce a perfect title, when the 
following agreement was entered into : 

‘‘ Tt is agreed between the parties, plaintiff and defendant, 
that this judgment be stayed: until the 1st day of next Au- 
gust, and if one half of the principal and interest be paid on 
or before that date, that the other half of the principal and 
interest be stayed until the first day of February next; other- 
wise, the execution is to issue for the whole amount of princi- 
pal and interest and cost, on the first day of August next; 
and it is fur thergagreed, that if a full chain of title is not 
produced to the défendant, James Edmondson, to the proper- 
ty for which the notes were given, which are the foundation 
of the judgment, that the said Edmondson is not barred from 
any legal or equitable right to compel the payees of said notes 
‘to procure a full chain of title to said Edmondson.” This 
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agreement was signed by Alexander and Trammell, as plain- 
tiff’'s Attorneys, and by the defendants, personally. The 
first instalment was paid. The second was not, and execu- 
tion was issued for the balance. 

Edmondson filed a bill, charging the foregoing facts; and 
farther, that it was the understanding that Edmondson was 
not to pay the whole of the money until he should get a com- 
plete chain of title; and if he did not get it, he was to be 
placed back in the position he was in the Superior Court, © 
which understanding Mr. Trammell was to have included in 
this written agreement; that no such chain of title had been 
presented to him, though he had repeatedly offered to pay, if 
perfect titles were made to him; that he had sold off portions 
of the land, and valuable improvements had been made there- 
on; that the residence of the payees in the note he did not 


_ know precisely, and he never would have given up his right 


of appeal had he not supposed the agreement protected kim: 
The prayer was for an injunction until titles were made. 

The answer of Malcolm D. Jones denied, positively, any 
agreement or promise to make a perfect chain of title, but 
insisted that complainant, when he purchased, knew of the 
absence of one link in the chain; that he made and delivered 
to complainant a warranty deed to the land, and is able to 
respond to any breach of the warranty ; that complainant had 
no defence whatever to the said notes, and if he had appealed 
it would have been simply for delay ; that he knows nothing 
of the agreement between him and Mr. Trammell, and denied 
Mr. T’s ‘saan to make any such agreement. “He denied 
all the other ‘facts charged in the bill, as to the understanding, 
&c. and insisted that he had fully complied with every agree- 
ment made. ~ 

. The answer of Trammell denied all agreégaents or under- 
standing outside of the written agreement,'and insisted that 
the writing fully expressed the intention of the parties. 

Upon the coming in of the answers, the Court dissolved 
the injunction, and this decision is assigned as error. 
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Wriaut, for plaintiff in error. 


UNpDERWoOoD, represented by Hv1., for defendants in error. 


By the Court.—Luspk1n, J. delivering the opinion. 


[1.] Was the Court right in dissolving the injunction in 
this case ? 

The answer to this question depends entirely upon the 
construction to be put upon the agreement between Mr. 
‘Trammell, as Counsel for Maleolm D. Jones, and James Ed- 
mondson, the complainant in the bill and the defendant in 
the Court below; for every allegation as to any stipulation 
not contained in the writing, is positively denied by the an- 
swer of both defendants; and especially by Trammel, who, 
as the Attorney of Jones, is charged to have made the agree- 
ment. 

Does the instrument itself, then, make the production of a 
coiplete chain of title a condition precedent to the payment 
of the judgment? It speaks for itself. It is not even insist- 
ed that it does. It only says, that if this complete chain of 
title is not forthcoming, that Edmondson shall not be barred 
of any right, legal or equitable, which he may have to coerce 
Mr. Jones to produce this chain. That right he is now seek- 
ing to enforce. 

But we sce no error in dissolving the injunction in the 
meantime, especially as it is not pretended that Jones is 
not abundantly able to respond to any decree which may be 
rendered against him upon the final hearing of the bill. If 
the fact set forth in the answer, as to the knowledge of Ed- 
mondson of the defect in the title before he purchased, and 
his taking a warranty deed to protect him against,it, be sus- 
tained by the proof, it will be difficult for the complainant to 
get relief, making no offer to rescind the contract, and there 
being no eviction, actual or threatened. Is he entitled to 
any‘ 
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No. 6.—Davip M. Burys, plaintiff in error, vs. Lucy Hr, 
et al. defendants in error. oqget 


[1.] An infant may commit a fraud for which he can be made answerable 
civiliter. But it cannot be said to be an act of legal fraud for infants to 
repudiate an agreement which is not binding on theth in law because of 
their infancy. 

{2.] This view,is aided by the fact, that there is nothing in the record which 
shows, that when the infants made the agreement by which it is sought 
-to bind them, they had any knowledge of their rights in the premises. 

[3.] The fact that the parents of such infants were in straightened cireum- 

- stances, and that the infants may have parted with certain property, for 
the purpose of procuring a home for their parents and themselves, does 
not constitute a sufficient consideration for as agreement by which such 
property was to be taken for their father’s debts; for maintenance is due 
from the parent to the infant, and not from the latter to the former. 

[4.] There must be a consideration to sustain every contract. 

[5.] A bill will not be maintained to -secure a discovery, where such dis- 
covery would be useless. 

[6.] An equitable off-set will be allowed, although the amount be small, and 
although the party may have a remedy at Common Law, if to recover that 
small amount he be driven to many suits and to much trouble and expense. 


In Equity, in Jackson Superior Court. Decision on de- 
murrer, by Judge Jackson, August Term, 1855. 


David M. Burns filed his bill, alleging that, about the year 
1821 he loaned to Lewis Pyron $950 and took a mort- 
gage‘on-two negroes, Violet and Tobe; that this money was 
borrowed to pay off the debts of Pyron, and secure a home 
for his family; that, subsequently, hearing that -there was 
some difficulty about the title of Pyron to the slaves; lie went 
to Pyron and inquired of him and his family, consisting of his 
vife and children, (all of the latter being of an age to under- 
stand the import of the transaction, except one,) and they 
wl informed him that there was no such difficulty, or any 
claim whatever; that, then, in the presence’ of all of them, 
and with their full consent, he purchased the negroes from 
Pyron, and took a bill of sale, signed by him, and also by 
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A. L. Hill, (the husband of Luéy, the oldest daughter,) and 
by Sarah Pyron, the second daughter, who also represented 
herself to be of age; that at the same time he took a bond 
from the same persons, obligating themselves that the younger 
children, as soon as they: arrived at age, should release to 
him all and every claim, whatsoever, to the negroes; that, 
subsequently, Pyron moved to Tennessee and there died, 
possessed of a small estate worth $100; that his debts 
amounted to $39, and the remainder ($61) was distributed to 
his children; that Mrs. Pyron subsequently died, and the 
children claiming an interest in remainder in these slaves, 
have commenced an action of trover against Burns to recover 
these negroes. The bill alleges that the “above stated facts 
are known to the plaintiffs, and complainant can only fully 
prove them by resorting to their consciences.”’ The prayer 
was for an injunction and an accounting for the sixty-one 
dollars, for the breach of warranty in the bill of sale of 
Pyron, in the event of a recovery by the children. 

On demurrer, for want of equity and an adequate remedy at 
law, the Court dismissed the bill. This decision is assigned 
as error. 


Prepues; Hittyer; Coss & Hutt, for plaintiffs in error. 
T. R. R. Coss, for defendants in error. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] There were two classes of persons concerned in the 
making of the contract, as it is alleged by the plaintiff in 
error. First, there were the infant children of Lewis Pyron. 
Secondly, the adults, consisting of Pyron, his son-in-law, A. 
L. Hill, and his daughter, Sarah Pyron. 

The charges in the bill are those of fraud in the transac- 
tion set forth, shared by all these persons, and of user and 
enjoyment by them, of the money paid to Pyron by General 
Burns, for the land. 
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‘Let us first consider the interests of the infants. 

Did their conduct constitute fraud? Undoubtedly an in- 
fant may be a tort feaser—may commit a fraud for which he 
can be made answerable civiliter. Was there such fraud 
here? The alleged grounds of fraud are, that they con- 
sented to the contract of purchase—induced the complainant 
in this bill to believe that it was a good and binding contract 
on them—took the benefit of it—used and enjoyed its fruits, 
and now repudiate it. This is the full effect of what the bill 
charges. | 

Now admitting that these infants did receive a considera- 
tion for the consent which they gave to the sale of the ne- 


groes, by enjoying the proceeds of such sale, and that they, - 


afterwards repudiated their agreement to stand by their con- 
sent, we think that this does not amount to legal fraud, on 
their part; that it cannot correctly be said to have been an 
act of legal fraud for them to repudiate an agreement which 
was not binding on them in law. If they were infants, they 
could not be made answerable directly for such a contract. 
If not directly answerable, they cannot be made so ¢ndlirectly. 

[2.] Besides, there is nothing in the record which shows 
that they had any correct knowledge of the rights which they 
had in the premises. True it is, according to the bill, that 
they were of a sufficient age to understand the import of the 
transaction; but it does not appear that they were of an age 
to have the custody of their own papers and titles, and thus 
to be informed of their rights. And there is nothing stated, 
going to show that they acted with a full and accurate knowl- 
edge of their rights. 

[3.] For the sake of the violin just submitted, we 
have admitted that a consideration moved to these infants for 
the consent which they gave to the purchase of this land. 
But is this admission justified bythe facts? 

It was argued, that inasmuch as the parents werc in str aight- 
ened circumstances, and the children were ‘possessed of some 
property, they might very properly have parted with the 
same for the sake of the land and home for which the money 
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of Gen. Burns was paid by their father. We learn, however, 
in our elementary lessons, that parents are legally and in 
duty bound to maintain their infant children. The mainte- 
nance, then, which these children received, was their due; 
and they were under no legal obligation to pay for it. 

It would be a very dangerous and wmprecedented rule 
which, by such a transaction as is here set forth, would al- 
low infant children, while yet inexperienced, unacquainted 
with their rights, and under the influence of their parents, to 
bind property settled upon them and render it liable for a 
father’s debts, so as to deprive themselves of an interest in 
remainder in the same. 

[4.] There is another reason why these infants are not lia- 
ble on the contract for want of consideration, which applies 
as well to the other children. We will therefore proceed to 
notice the interests of A. L. Hill and wife, and Sarah Pyron. 

It may be assumed that the bill shows that these two 
daughters were of age and capable of binding themselves by 
the contract which it is alleged was made with Burns in 1824, 
though this does not clearly appear. Still, we find a diffi- 
culty in sustaining the bill against them; for it is our opin- 
ion that this bill does not show any consideration whatever 
for the contract which it is said these persons are endeavoring 
fraudulently to repudiate. 

If the allegations be examined, it will be found that the 
complainant, in effect, only alleges, that these persons, being 
of age, consented to the sale of the slaves, solicited the com- 
plainant to purchase, assured him that no difficulty existed 
as to the title; and to prevail on him to make the purchase, 
executed a bond of indemnity in his favor. Now if all this 
be admitted, what did Gen. Burns lose by such conduct; and 
what did these persons, or the infants in question, gain by it ? 
If he did not lose by it and they did not gain, surely there 
was no fraud in their conduct. His mortgage was on the 
slaves, and he could-sell nothing but the slaves by it. He 
got them without a foreclosure and sale under it; and so, got 
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all his mortgage could have, given him. Did he forbear to 


sue and put his debt into judgment by reason that the slaves. 
were thus given up to him? If he had done so, forbearance: 


to sue would have constituted a sufficient consideration, per- 


haps. But this is not alleged. The nearest approximation: 


to it are the allegations, ‘that said purchase was made by 
him after and upon full consideration had by and amongst all 
the said family, who determined that by so doing; that is, 
by making said sale, was the only way which they could se- 
cure a home, as without this their land and other property 
would have to be sold, and would not more than have paid 
their debts,’ &e. This is altogether too vague and indefi- 
nite. How was this the only way in which they could have 
secured a home? He does not show. What is meant by the 
allegation, that “without this their land would have been 
sold?’ Sold how, and by whom? It does not appear. 
Such loose allegations are not issuable, and cannot be re- 
ceived as definite statements. 

_ For all that appears in the bill, there may have been exe- 
cutions against Pyron to a larger amount than the value of 
his property, and a suit by the complainant would have proved 
fruitless. Ifit were otherwise, however, and the complainant 
did forbear to sue, as a consideration for the consent alleged 
to have been given, this should have been distinctly alleged. 
In the above considerations, we have left out of view the co- 
verture of Mrs. Lucy Hill, one of the children of Pyron, and one 
of the alleged contracting parties. 

[5.] It was insisted that this bill should be maintained, if 
it were only for purposes of discovery. 

The views which we submit, of course show that cain 
would be useless; and the bill.cannot be sustained on that 
ground, unless it be as to the equitable. off-set which is plead- 
ed; but that off-set does present a claim, small and insignifi- 
cant as it is, which must give to the complainant’s bill a 
stand-point in Court as it is, if he desire it. 

[6.] We think there are sound, equitable reasons why the 
complaigant should be permitted to press that claim, if he: 
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wish to do so in this way. Small as it is, it is his right. If 
he lose these-slaves by reason of the suit instituted by these 
distributees, who have received their portions of Lewis Pyron’s 
estate, he should be allowed to collect it out of them. A suit 
at law may be maintained against them; but it is plain that 
this will be attended with trouble, expense and multiplicity 
of suits. All these Equity abhors. The amount due by each 
will be small, not exceeding the jurisdiction of a Justice of 
the Peace in Georgia. If he be compelled to sue and pay 
Attorney’s fees in these cases, a small sum (if any thing) will 
be left to him. He should, therefore, be permitted to main- 
tain his set-off. 
Let the judgment be reversed on this ground. 





No. 7.—Tuomas Byrne, plaintiff in error, vs. Amos Lowry, 
defendant in error. 


.[1-] A teok possession of the land of B, and kept possession for a while. 
H then left the land, with the intention of returning to it the next year and 
resuming possession, and went to his home, which was in another county, 
and resided there until near the end of the next year, wher he returned to 
the land and resumed possession of it: J/eld, that during the time of his 
absence from the land, the Statute of Limitations did not run in his favor, 
-and that it only began to run in his favor at the time when he returned 
to the land. 


Ejectment, in Cobb Superior Court. Tried before Judge 
‘Trippg, March Term, 1855. 


An action of ejectment was brought by Thomas Byrne, 
against Amos Lowry. Defendant relicd upon the Statute of 
Limitations. The process was dated 24th July, 1849. The 
proof was, that one Isaac G. Albritton, who lived in Frank- 
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lin County, in 1841, came out to the land and cut house-logs, 
and then returned home, and in the latter part of the year 
1842, he came back and put the logs up and lived there. 
Albritton sold to Lowry, who went into possession and con- 
tinued so ever since. Albritton cut the logs in full view of 
the road, and about one hundred and fifty yards from the 
road. Much other testimony was introduced, not relevant to 
the question decided in this Court. 

Upon the question of “continuity of possession” in Albritton, 
the Judge below charged, that the Jury must be satisfied, 
from the evidence, that the possession of the defendant and 
those under whom he claimed, was not only adverse 2nd un- 
interrupted, but also continuous; that it is not necessary 
that the defendant and those under whom he claims, should 
be every day, or week, or month, upon the land, to constitute 
continuous possession; and by way of illustration, the Court 
observed to the Jury, if a farmer were to sow a field in 
wheat and reap it at harvest, and take off the wheat, and ex- 
ercise no other acts of possession of the field, not even to the 
pasturing of his cattle upon it, the fact that he was not actu- 
ally upon the premises from the summer, one year, till the 
spring of the next, (no other person being, in the meantime, 
in possession,) would not, of itself, be any evidence of a 
breach of the continuity of possession; that his return to it 
and planting his corn‘on it in the spring, would be evidence 
conducing to prove that he did not intend to abandon the pos- 
session, but that he intended to retain it. If, however, 
the farmer should leave the premises for a single day, with 
the intention of abandoning the possession of them, it would 
be a breach of the continuity of his possession of them ; there- 
fore, the quo animo—the intention with which one enters on 
land, leaves it and again returns to it, is often an important 
matter for Juries to consider, in determining as to the con- 
tinuity or breach of the possession of it; and his intention is 
to be determined from all the facts in proof before them. 
The Court further charged the Jury, that in this case, if they 
were satisfied, from the testimony, that Albritton, under 
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whom defendant claims, cut house-logs, split boards and haul- 
ed them up to the place of building; then went off the land, 
with the intention of returning and completing the house, and 


‘not with the intention of abandoning the possession of the 
Jand, and did return to it the next fall, (there being no other 
.person in possession of the land in the meantime,) completes 


the house and put his family into it, and live upon and culti- 
vate the land, until he sold it to defendant; and that defend- 


-ant has been in possession ever since, that the Jury might 
find that there was no breach of the continuity of the posses- 


sion of the defendant and of Albritton, under whom he claims ; 
and if the Jury, under these instructions of the Court, should 
be satisfied that the defendant and those under whom he 
claims have been in uninterrupted, continuous adverse pos- 
session of the land sued for, for seven years before the com- 
mencement of this action, they should find for the defendant ; 
if not, they should find for the plaintiff the premises in dis- 


.pate. 


~ 


To this charge, plaintiff excepted. 


McDona.p, for plaintiff in error. 


HIANSELL, represented by Cons, for defendant. 
By the Court.—BrEnninG, J. delivering the opinion. 


ji.] Itseems that Albritton first took possession of the land 
in 1841; but that after remaining in possession of it a while 
he, in the same year, left it and went back to his residence 
in the County of Franklin, and resided there until the latter 
part of the year 1842, when-he returned to the land in Cobb 
and resumed possession of it; and that he has kept possession 
of it ever since. 

The question is, did the Statute of Limitations run in his 
faver, during the interval when he was ‘so residing in the 
County of Franklin? 

And the answer to that question depends on the answer to 
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another, viz: this—when did the right to bring this suit ac- 
crue to the plaintiff or the plaintiff's lessor ? 

And in respect to the answer to this question, it may be 
said that the right to bring this suit or to bring any action 
of ejectment against Albritton, as tenant, did not exist du- 
ring the time when he was away from the-land, residing in 
Franklin; because, whilst he was thus absent, the owner had 
no need of any redress by suit. He might have redressed 
himself by his own act. Ifhe had simply entered on the 
land and taken possession of it, as he might well have done, 
he would-have been as effectually redressed as he could have 
been had he been put in possession by the Sheriff, acting un- 
der a writ of possession, issued from a judgment in ejectment. 
(3 Black. Com. 5, 174.) And because, secondly, the owner 
not only had no need of any redress by suit, but he had no 
way of obtaining any redress by suit. He could not have 
sued Albritton, because, as the land lay in Cobb County, the 
suit would have had to be in that county; and as Albritton, 
during that time, was in the County of Franklin, and was 
residing in the County of Franklin, he could not have been 
served with any suit which was in Cobb; and therefore, he 
could not have been sued in Cobb. 

The right, then, to bring this suit, did not exist during the 
interval when Albritton remained in the County of Franklin. 
And if it did not exist during that interval, it could not have 
accrued until the termination of that interval, and that was 
not until the return of Albritton to the land. 

Our conclusion then is, that the plaintiff's right to bring 
this suit did not accrue until the return of Albritton to the 
jand. But that return was within seven years next. before 
the commencement of the suit. 

To hold the contrary would be to hold, that if A should, 
under color of title, take possession of the land of B as his 
own, and hold it for a day, and then should leave it, with the 
intention of returning to it at the end, say of seven years, and 
should, in the meantime, keep himself out of the way of a 
suit, as by remaining in some foreign country, and should, 
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at the end of the seven years, return to the land, and finding 
things as he Jeft them, resume possession of it, he would, un- 
der the Statute of Limitations, be able to retain the lana 
against the true owner. 

We think, therefore, that the Court should have charged 
the Jury, that the Statute of Limitations could not.run in fa- 
vor of Albritton during the interval when he was in Franklin 
County, residing in that county. And therefore, we think 
there ought to be a new trial. 





No. 8.—O. P. Garnes et al. plaintiffs in error, vs. WM. 
WEDGEWORTH et al. defendants in error. 


[1.] A motion to amend a confession of judgment, was made on the follow- 
ing affidavit of the Attorneys who gave the confession: “It was distinctly 
understood and stated by deponents, that we would confess judgment to 
the plaintiff, reserving the right to appeal, and that said confession was 
written out by Counsel for plaintiffs and signed by Col. Crook, without said 
reservation, by mistake or inadvertence.” The motion was granted: Hed, 
that it was properly granted. 


Ejectment, in Chattooga Superior Court. Tried before 
Judge Tripper, September Term, 1855. 


The defendant below confessed judgment to the plaintiff 
for the premises in dispute, and $25 mesne profits. Frem 
this confession he appealed. A motion was made to dismiss. 
this appeal, because the liberty of appeal was not reserved. 
Defendant then moved to amend his confession of judgment, 
and filed the affidavit of his Attorneys, A. B. Culberson and 
L. W. Crook, that “it was distinctly understood and stated 
by deponents, that we would confess judgment to the plain- 
tiffs, reserving. the right to appeal; and that said confession 
was written out by Counsel for plaintiffs and signed by Col. 
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Crook without said reservation, by mistake or inadvertence.” 
The Court allowed the amendment, and this decision is as- 
signed as error. 


Wricut, for plaintiffs in error. 
UNDERWOOD, represented by Hutt, for defendants. 
By the Court.—Brnnin@, J. delivering the opinjon. 


Courts have power, under the Act of 1818, to allow con- 
fessions of judgment to be amended in the manner in which 
it was proposed to be done in this case. (Pr. Digest, 441. 
Seymour vs. Howard, 15 Ga. R. 110.) 

The case was one in which the exercise of the power was 
proper. 

The showing for leave to amend amounts to this: The At- 
torneys who gave the confession announced to the Court that 
they were willing to confess a judgment, with a reservation of 
the right of appeal. This they thought was heard and agreed 
to by the Attorneys on the otherside; therefore, they thought 
that those Attorneys, in writing out the confession, would 
insert in it a reservation of the right of appeal. And for this 
reason, they did not examine the confession, to see whether it 
contained the reservation or not. ‘ This is a case of inadver- 
tence. In a case not dissimilar in principle, this Court deci- 
ded that the party confessing was entitled to a bill in Equity 
for a new trial. Booth and another vs. Stamper, (6 Ga. R. 
172.) 

But why should a party be compelled to go into Equity, 
when his object may be better accomplished at Law, by an 
amendment consisting in five words—“ reserving the right of 
appeal.” 

We think the judgment allowing the amendment was right. 
See Little vs. Ingram et al. (16 Ga. R. 194.) 





— « 
pacientes eat 














4 
g 
aa 





7 


iS: 





GAINESVILLE, SEPTEMBER TERM, 1855. 83 





Tompkins vs. Venable. 





No. 9.—Cates Tompkins, plaintiff in error, vs. N. J. VEN- 
ABLE, defendant in error. 


[1.] Where it was shown that material words were wanting in an affidavit 
for the appeal of a case in forma pauperis, a motion was made to supply 
these words by amendment, and it was shown that they had probably been 
omitted by mistake: Held, that the record might be amended in this 


respect. 


Case for words, in Cass Superior Court. Decision by 
“Judge Trippr, September Term, 1855. 

Averdict was rendered against Caleb Tompkins for $2.000, 
and he appealed in forma pauperis. The affidavit, as record- 
ed was, “‘ that he was unable to give the security as now re- 
quired by law, in cases of appeal; that he is advised and be- 
lieves, that owing to his poverty, he is unable to give security 
as now required by law.’’ A motion being made to dismiss 
the appeal, Counsel for ‘Tompkins moved to amend the record, 
by inserting the words omitted, and in support of this motion, 
produced the affidavit of James Milner, an Attorney, who 
swore “that Tompkins brought to him an affidavit as a pau- 
per, and upon looking over the same with some care, he stated 


to Tompkins that it was correctly drawn, and that he believes | 


it was correctly drawn and in comphance with the Statute.” 
Also of John J. Word, an Attorney, that “ some one brought 
to him an affidavit as a pauper for his inspection, and upon 
looking over it he stated to said person that it was correctly 
drawn, and he believes it was drawn in conformity with law.”’ 
Also his own affidavit, “that he procured the Clerk to write the 
affidavit for him; that he carried it to Col. Word and Col. 
Milner, and both told him it was correct; and that he then 
delivered it to the Clerk; that in fact, he was, at the time, 
unable to appeal, from his poverty, and he was advised, and 
did believe, he had good cause for an appeal; and that from 
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his poverty he was unable to give the security required by 
law.”’ | 


The Court dismissed the appeal, and this decision is assign-- 


ed as error. 
Wricut, for plaintiff in error. 
Parrort; Hu, for defendant in error. 
By the Court.—Starnyes, J. delivering the opinion. 


[1.] This is just one of those cases in which we have so often 
decided that amendments may be made. . 

We suppose from the argument, that the Court below put 
his decision upon the ground that the affidavit not being pro- 
perly entered, there was no appeal; and if there were no ap- 
peal, there was no case in Court, and nothing by which to 
amend. But this was a mistake. 

The record shows that the appellant did all which was rea- 
sonable and diligent on his part, in order to have his appeal 
properly entered; and that his original affidavit was probably 
rightly drawn. If it were not so entered on the minutes, it 
was not his fault, but the fault or mistake of the Clerk. The 
attempt was made, therefore, to have the appeal entered 
rightly, and if it were not so done by mistake, the law will 
consider that done which was intended to be done, and per- 
mit an amendment which will cure the error, if offered within 
any reasonable time. 

We have, in effect, decided this point in several cases. In 
the case of Little vs. Ingram, (16 Ga. Rep. 194,) we went so 
far as to hold, that an amendment, nwne pro tunc, would be 
allowed, even after judgment, where process had been waived 
before the Clerk, and he authorized to make an entry accor- 
dingly, but which that officer had failed to do. See that case 
for our views more at large upon the point. 

Let the judgment be reversed. 
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No. 10.—Wa. C. CLELAND ct ai. plaintiffs in error, vs. THo- 
MAS J. WatERS et al. executors, &c. defendants in error. 


{1.] A testator, by his will, made the following bequest, to-wit: ‘‘ Whereas, 
I own and hold in possession the undernamed slaves” (naming sundry 
slaves). “On accountof the faithful services of my body strvant, Wil- 
liam, (the husband of Peggy,) I will and desire his emancipation or freedom, 
with the future issue or increase of all the females mentioned in this item 
of my will. If it is incompatible with the humanity, &c. of the authorities 
of the State of Georgia, I direct my qualified executors to send the said 
slaves out of the State of Georgia, to such place as they may select; and 
their expenses to such place shall be paid by my executors out of my es- 
tate; and my will is that the whole of the proceedings be conducted accor- 
ding to the laws and decisions of the State of Georgia—I having no desire 
or intention to violate the spirit, or intention, or yolicy of such laws, And 
I do further direct that if any person to whom any bequest or disposition 
made in this item, offer any impediment to its being carried into execution, 
he or she shall in no event receive any part of my said estate; but my ex- 
ecutors are enjoined to withhold from the person so opposing,‘any share or 
portion herein devised or bequeathed to him or-her; and to distribute the 
share so forfeited amongst my other heirs, per stirpes and not per capita. — I 
desire that the said slaves, if compelled, may select their residence out of 
the State of Georgia, and in any part of the world:” J/e/d, 1. That the inten- 
tion of the testator was to manumit all the slaves mentioned in this item of 


the will. 2. Thatitwas the wish ofthetestator for theslaves tobeset free and © 


remain in Georgia, provided the consent of the Legislature could be obtain- 
ed for that purpose; otherwise, they were to be removed beyond the lim- 
its of the State, they to select the place where they could be free. 3. That 
such disposition is not repugnané to the laws of the State; and 4, That the 
policy of a State is to be gathered from its constitution and laws. 


In Equity, in Gwinnett Superior Court. Tried before 
Judge Jackson, September Term, 1855. 


The only question made in this case was, as to the validity 
of the following item in the will of George M. Waters : 

“3d. Whercas, I own and hold in possession the underna- 
med slaves, to-wit: (naming sundry slaves). On account of 
the faithful services of my body servant, William, (the hus- 
band of Peggy,) I will and desire his emancipation or free- 
dom, with the future issue and increase of all the females 
mentioned in this item of my will. If it is incompatible with 
the humanity, &c. of the authorities of the State of Georgia, 
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I direct my qualified executors to send the said slaves out of 
the State of Georgia, to stich place as they may select; and 
their expenses to such place shall be paid by my executors, 
out of my estate; and that the whole of this proceeding be 
conducted according to the laws and decisions of the State of 
Georgia—I having no desire or intention to violate the spirit, 
or intention, or policy of such laws; and I do further direct, 
that if any person to whom any bequest or disposition con- 
tained in this item, offer any impediment to its being carried 
into execution, he or she shall, in no event, receive any part 
of my said estate; but my executors are enjoined to withhold 
from the person so opposing, any share or portion herein de- 
vised or bequeathed to him or her, and to distribute the share 
so forfeited among my other heirs, per stirpes and not per 
capita. I desire that the said slaves, if compelled, may se- 
lect their residence out of the State of Georgia, and in any 
part of the world.” 

The Court below held this item to be valid, and not repug- 
nant to the Acts of 1801 and 1818. This decision is assigned 
as error. 


McDonatp; Coss & Hutt, for plaintiff in error. 


Hurcuins, Peepzes, T. R. R. Cops, for defendant in error. 


The Court not being unanimous, delivered their opinions 
seriatim. 


By the Court.—Lumpkxin, J. delivering the opinion. 


When this case came before this Court at Gainesville, Oc- 
tober, 1854, we held, unanimously, that it was the intention 
of the testator, to manumit all the slaves mentioned in the 
third item of his will. (16 Ga. Rep. 496.) And the only 
question now is, can that intention be executed? 

It is insisted that it cannot, because it is an attempt to free 
the slaves and suffer them to remain in Georgia. If this was 
a bequest of freedom to the slaves, to take effect immediately 
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in this State, it would, undoubtedly, be void. But such is 
not our interpretation of the will. We read it precisely as 
Judge Jackson did; that the wish of the testator was, for 
his slaves to be free and remain in Georgia, “if compatible 
with the humanity of the public authorities ;” that is, by per- 
mission of the Legislature. It was, in other words, a direc- 
tion to his executors to apply to the Legislature to free the 
slaves and let them remain in the State. This the testator 


-could have done in his lifetime; and this he could direct to 


be done by his executor after his death. For, although it 
may not be unqualifiedly true, that an individual may do as 
he pleases with his own property during his life, and by his 
testament, delegate to another the same right after his death; 
still, it is not pretended that such an attempt as this, by the 
testator, in his"lifetime, or direction to his representative af- 
ter his death, would have contravened any law of the land. 

Indeed, the Act of 1801 clearly recognizes the right of the 
owner to apply to the Legislature to free his negroes. (Cobb’s 
Dig. 983.) And the 11th section of the 4th article of the 
Constitution, by prohibiting the Legislature from passing 
laws for the emancipation of slaves, without the consent of 
their owners previously had for that purpose, concedes, by 
necessary implication, the right of the owner to apply to the 
Legislature to exercise this power. (Cobb, 1125.) 

Our construction therefore is, that Mr. Waters directed, 
by his will, his executors to apply to the Legislature to free 
his slaves and let them remain in the State; and that this 
application being made within a reasonable time, (none being 
specified,) and failing, by the refusal of the Legislature to pass 
the Act, then he desired his executor to take them beyond 
the limits of the State—they to select their place of abode— 
where they could be free. 

It is contended that, conceding the slaves were to be removed 
beyond the limits of the State, in order to acquire, as well as 
to enjoy, freedom, that the will is nevertheless inoperative, 
for various reasons: some of the most prominent of which we 
will proceed to notice: 
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First, because the election is given to the slaves to choose 
where they will go; and that they are incapable of making 
this choice. -And in support of this position, Carroll and 
Wife vs. Bumby, adm’r, (13 Ala. Rep. 102,) is cited and relied 
on. The decision in that case was upon a point somewhat 
different from the present, namely: a choice on the part of 
the slaves between freedom and servitude. Here it is simply 
as to their future residence. ‘The question is as to removal 
and not of emancipation. Grant that in principle, however, 
the cases are the same, to what extent the Alabama case may 
have been influenced by the local laws of that State I cannot 
say. It scems to be assumed, both in the argument of Coun- 
sel, as well as in the opinion of the Court, that the testator 
had no legal right to effer to his slaves the privilege of mi- 
grating to Africa, ‘ because it was prohibited by the laws of 
the State.” Be this as it may, the whole tenor of adjudica- 
tions upon this subject, both in Georgia and elsewhere, have 
proceeded upon the assumption that slaves, as such, might 
choose between foreign freedom and domestic servitude. 

In Jordan vs. The Heirs and Distributecs of Bradley, 
emancipation was made to depend expressly upon the wish of 
the slaves; and the recommendation of the Court to the ex- 
ecutor, was to interrogate the slaves as to their desire, in the 
presence of the legatees and respectable neighbors, and to 
make a memorandum or record of their answers. And the 
decree in this case was approved by the Judges in convention, 

and has been considered as the settled law of the State ever 
since. (Dudley’s Rep. 170.) 

So, in Elder vs. Elder's Ex’r, (4 Leigh's Rep. 252,) the 
testator bequeathed that his negro woman C, and her child 
A, and C’s increase, be given to G D, in trust, to be sent to 
Liberia, provided the expenses of their transportation would 
be defrayed by the Colonization Society ; and’ that the rest 
of his negroes, who might be willing to go, should be left in 
trist to suid G D, to be sent to Liberia in the same manner; 
but that those who should prefer to stay should be given, 
eithin twelve months, to his brother. .Testator’s estate being 
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involved in debts, which the other assets would not suffice to 
pay, the executor hired out the slaves for several years, to 
raise a fund out of which to discharge the debts. The Court 
of Appeals eld, that this was an effectual emancipation of 
such of the slaves as preferred to go to Liberia. And fur- 
ther, that it was not necessary that they should elect to go 
within twelve months, provided they made such election when 
offered to them. 


‘*In the construction of wills,” says Car, J. “we are to 
find out the meaning—the intention—the will of the testator ; 
and unless that violates some principle of law, it must be car- 
ried into execution. ‘To my mind, it is just as clear as any 
form of words could make it, that this testator wished that 
all his slaves should be given up to Dissosway, to be trans- 
ported to Liberia, there to be free, if the Colonization Socie- 
ty would pay the expenses of removal, wnless any of them 
should prefer to stay here and be slaves. And such he willed 
should be the slaves of his brother, the appellant. I do not 
believe he had an idea of making their election within twelve 
months a condition which, under all circumstances, should be 
strictly performed, and on failure of which, they should be 
the slaves of his brother. -He thought it probable, I suppose, 
that the choice would be submitted to them within the twelve 
months ; and meant that all who,upon such submission, should 
express a preference for remaining, should thereupon be han-- 
ded over to his brother. ‘The residuary legatee having filed 
his bill, and thus brought the subject before the Court, the 
Chancellor very properly appointed commissioners to examine 
the negroes. These commissioners have reported that all but 
one have elected to go to Liberia ; that two of them were too 
young, (one being six and the other two years old,) to make ~ 
a choice; and that in these. cases they had taken the choice 
of their mothers. In this I think they acted very properly. 
It is certain, that the testator did not, on account of their in- 
fancy, intend to condemn them to unconditional slavery; and 
who so proper to decide for them as their mothers?” — 
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_ Such was the view taken of this subject by the Court of 
Appeals of Virginia. 

In Frazier et al. vs. Frazier’s Executors, (2 Hill’s Ch. R. 
305,) the direction in the will was, that “the negroes be set 
free by my executors.’ And then, after directing a fund to 
accumulate for the benefit of the slaves, it was directed that 
this ‘‘ fund was to enable them to go to St. Domingo or any 
part they might choose.” The Court held the will was legal, 
and should be executed. And upon a bill filed by the next 
of kin, claiming the slaves, the executors were ordered to re- 
move them to parts beyond the State, where emancipation 
was lawful, and there set them free. 

In this case, as in the one before us, a latitude of discre- 
tion is left to the slaves in the selection of their future home, 
not being restricted by the words of the will even to a free 
country. 

The same principle was settled in the celebrated Ross Case, 
involving property to the value of about a half a million of 
dollars. (5 Howard’s Miss. Rep. 305.) There, emancipa- 
tion depended upon the well and election of the slaves. And 
the ground was distinctly taken by the able Counsel who ar- 
gued against the will, that the slaves, as devisees, were in- 
competent to choose. The will was sustained and ordered to 
be enforced. . 

In Leech vs. Cooley, ex’r, gc. (6 Sm. §& Mar. 93,) the tes- 
tator directed his slaves to be set free and sent to Indiana or 
Liberia, as they might prefer. The will was held to be valid, 
and the executor decreed to proceed in its execution. 

But I forbear to multiply cases. The Reports from the 
slave States are full of them. The reasoning which seeks to 
invalidate this will upon the ground that slaves, as such, are 
incapable of choosing, is too technical to commend itself to 
my approval. Lesides, it proves too much. It would go to 
the full extent of maintaining that freedom could not be con- 
ferred upon a slave at all, even were there no law prohibiting 
it; because, being in a state of servitude, he would be inca- 
pable of consenting to be free! Suppose a testator were, by 
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his will, to direct his executor to dispose of his slaves, by sale, 
to such persons as ‘they might select, provided they were wil- ' 
ling to take them at their appraised value—would not the 
executor be justified in carrying out the trust? True, slaves 
are property—chatte/s if you please; still, they are rational 
and intelligent beings. Christianity considers them as such, 
and our municipal law, in many of its wise and humane pro- 
visions, has elevated thein far above the level of the brute. 
We should deeply regret to be compelled to decide that a 
benevolent disposition like that referred to, and others that 
inight be put, involving to some extent the volition of the 
slave, was nugatory. Our examination has furnished us with 
no such rule, applicable to slavery. It is at war with the 
whole train of adjudications in this and our sister States, as 
well as of every other civilized country. Infants and feme 
coveris, notwithstanding the general disability under which 
they labor, are still capable of consenting and choosing, for 
many purposes, more especially in matters for their benefit. 
In the absence of all legal restraint, and upon a point affect- 
ing the owner and his slaves only, and where no considera- 
tions of public policy intervene, we do not see the paramount 
necessity of establishing a doctrine so stringent. 

2. Another objection urged against this will is, that if these 
slaves are not freed in Georgia, they are freed no where. 

Taking the whole will together, our interpretation of it is, 
that it directs the executors, first, to apply to the Legislature 
to manumit the slaves, suffering them to remain in this State ; 
if this cannot be done, then to carry them to some country to 
be selected by the slaves, where they will acquire freedom, by 
the operation of the lex loci, independent of any act to be 
performed by the executor. 

For myself, I utterly repudiate the whole current of decis- 
ions, English and Northern, from Somersct’s case down to the 
present time, which hold that the bare removal of a slave to 
a free country, either by way of transit in travelling, or the 
convenience of temporary sojourn, will give freedom to the 
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slave. African slavery may, in the rhapsodical language of 
British Jurists, be inconsistent with the genius of their Con- 
stitution—/f so, ¢t is the only species of slavery that is. But 
this is certainly not true, under the Constitution of the United 
States. Upon the principle of international law, properly 


expounded and applied, to promote the free and unembaras-. 


sed intercourse between the citizens and subjects of foreign 
States, we maintain, that the judgment in Somerset's case was 
wrong. Much more so are the decisions in this country, to 
the same effect, under a compact formed to abolish alienage, 
and to establish a more perfect union between the States con- 
stituting our confederacy, recognizing slavery as it does, in 
the broadest terms, and guaranteeing its enjoyment. The 
stutus of the slave under our system, united as we are under 
the same federal authority, and governed by the same laws, 
should never have been held to be affected by the temporary 
residence of the owner in a free State. It was not necessary 
to the maintenance of any local policy, that the Northern: 
States, in the exercise of their undoubted right to abolish 
slavery, should have held that citizens of the slave States 
were thereby prevented from coming among them or passing 
through with their families and servants. Prior to 1836, the 
Courts even in Massachusetts had made no such decision. 
This fungus has been engrafted upon their Codes by the foul 
and fell spirit of modern fanaticism. Indeed, the Legislatures 
of inany of the free States passed laws securing to citizens of 
the slave States, who came within their territories, upon bu- 
siness or pleasure, and brought slaves with them, means and 
facilities to take those slaves back to their domicil. (1 Rev. 
Laws of New York, 657; Laws of Rhode Island, 607 ; Pur- 
don's Dig. of Laws of Pennsylvania, 650; Laws of New 
Jersey, O79.) 


Still, it cannot be denied that whenever slaves are removed 
to a free country, with a view to change their former domicil 
and to remain there permanently, they cease to be slaves, 
naturally and necessarily. And a fortior/, will this conse- 
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quence follow, when they are carried to a free State, for the 
express purpose of being liberated. 

The right of removal, then, to a free State, was all that 
was needed to bestow freedom upon these slaves. No ex- 
press power to emancipate was required. (3 Monroe's Rep. 
104 ; 2 Marshall's Rep. 467.) » I have deemed it necessary 
to be thus guarded upon this delicate and important point. 

3. Is this will in conflict with the existing laws of this 
State, prohibiting manumission ? 

I examined this question somewhat at length, when this 
case was last up, (16 Ga. Rep. 496,) and satisfied myself that 
-extra-territorial emancipation was not forbidden by the. Stat- 
utes of 1801 and 1818. I take this occasion to state emphat- 
ically, however, whatever opinions I may have expressed 
heretofore upon this subject, that I am fully persuaded that 
the best interests of the slave, as well as a stern public policy, 
resulting from the whole frame-work of our social system, 
imperatively demand that all post mortem manumission of 
slaves should be absolutely and entirely prohibited. Slavery 
is a cherished institution in Georgia—founded in the Consti- 
tution and laws of the United States; in her own Constitu- 
tion and laws, and guarded, protected and defended by the 
whole spirit of her legislation; approved by her people; in- 
timately interwoven with her present and permanent prosper- 
ity. Her interests, her feelings, her judgment and her con- 
science—not to say her very existence, alike conspire to sus- 
tain and perpetuate it. We may not be able to prevent ex- 
patriation of the living—to restrain the master in his Sife- 
time from removing whithersoever he pleases with his pro- 
perty; but when the owner has kept them as long as he can 
enjoy them, shall he, from an ignorance of the seriptural 
basis upon which the institution of slavery rests, or from a 
total disregard to the peace and welfare of the community 
which survive him, invoke the aid of the Courts of this State 
to carry into execution his false and fatal views of humanity ? 
Is not every agitation of these cases in our Courts attended 
with mischief? Is not every exode of slaves from the inte- 
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rior to the seaboard, thence to be transported to a land of 
freedo:n, productive of evil? Can any doubt its tendency? 
Are there not now in our midst large gangs of slaves who ex- 
pected emancipation by the will of their owners, and who 
believe they have been unjustly deprived of the boon? Are 
such likely to be good servants? On the contrary, are they 
not likely to sow the seeds of insubordination, perhaps of re- 
volt, amongst the slaves in their neighborhood ? 

Deeply impressed with these views, I have earnestly soli- 
cited the immediate attention of the present. Legislature, 
(1855-’6) through the Chairman of the Judiciary Committee 
of the Senate to the subject. Still, whatever may be the 
strength of my convictions, I fee! bound by the construction 
which has been put upon the law by the eminent Judges who 
have preceded me, until the Legislature see fit to intervene. 
It is due to candor to avow that I entertain not a shadow of 
doubt that the decision by the Convention, in Dudley, is in 
strict accordance with the true meaning and .intent of our 
Statutes. 

Much was said in argument by Governor McDonald; as to 
the rules for the construction of Acts. They all resolve 
themselves into one single purpose, namely: to ascertain the 
ineaning of the law. And whatever conduces to that end, may 
be fairly put in requisition, whether it be drawn from the 
preamble, title or body of the Act, or from cotemporaneous 
history or legislation, indicating the peculiar condition and 
circumstances of the community in whose behalf the Act was 
passed. A narrow anil restricted application of a Statute, is 
as likely to fall short of the legislative will, as the more un- 
bridled latitude of construction. Both extremes are to be 
avoided. In my judgment, the law in this case expounds it- 
self and leaves no room for cavil. 

The Act of 1801, (Cobd, 983,) purports to be an “ Act pre- 
scribing the mode of manumiiting slaves” where? In Libe- 
via? Or Ohio? No! but “inthis State.” it attempted no- 
thing else; it effected nothing else, as its terms plainly de- 
monstrate. but this Act, restricted as it was in its object, 
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was found to be insufficient, even for that purpose. Besides, 
the Courts had construed the 3d section of this Act too liter- 
ally. It was in’ these words: “It shall not be lawful for the 
lerks of the Superior Courts, or any other officer of the 
State, to enter on record, in any book of record by them 
kept, any deed of manumission or other paper, which shall 
have for its object the manumitting or setting free any slave 
or slaves ; and the party offending herein, for every deed or oth- 
er paper so recorded, the sun of $100 to be recovered by ac- 
tion of debt,” &e. Is not this language exceedingly broad? 
‘“¢ Any deed or other paper!” 

And yet, when the Supplementary Act of 1818 was passed, 
more effectually to enforce the Act of 1801, it is declared 
that the third section of this latter Act should be construed 
to extend to inhibit the recording only of so much of any in- 
strument (as is therein described) as shall relate to the man- 
umitting or setting free of any slave or slaves. (Cobb, 990.) 

We repeat, and it is not without its point in the further 


examination of this case, that the cardinal rules in the inter- 


pretation of Statutes is, that the legislative will must be 
looked to; and that this intention of the law-maker is to be 
deduced from every part of a Statute, compared with every 
other part ; and that the true meaning and design, when thus 


-elicited, must prevail over the letter of the law. I will now 


add another rule, learned by every student while reading 
Blackstone, but too often overlooked in his subsequent pro- 
fessional and judicial career; and that is, that good sense 
must never be departed from in the exposition of a Statute, 
whatever other sense, literal or latitudinous, may be. 

The preamble to the Act of 1818 recites, “ That whereas, 
the principles of sound policy, considered in reference to the 
fvee citizens of this State, and the exercise of humanity to- 
ward the slave population within the same, imperiously re- 
quire that the number of free persons of color within this 
State, should not ke increased by mmanumission, or by the ad- 
mission of such persons from other States to reside therein,” 
fe. ‘Be it enacted, therefore, that the Act of 1801 shall 
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be strictly enforced,” &c.; “that all and every will and tes- 
tament, deed, whether by way of trust or otherwise, contract, 
agreement or stipulation, or other instrument in writing, or 
by parol made and executed for the purpose of effecting, or 
endeavoring to effect, the manumission of any slave or slaves, 
either directly, by conferring, or attempting to confer, free- 
dom on such slave or slaves, or indirectly or virtually, by al- 
lowing and securing, or attempting to allow and secure, to 
such slave or slaves, the right or privilege of working for his, 
her or themselves, free from the control of the master or 
owner of such slave or slaves, or of enjoying the profits of his, 
her or their labor or skill, shall be, and the same are hereby 
declared to be, utterly null and void.” And the Act pro- 
ceeds to inflict a penalty of $1.000 on all persons making, or 
concerned in making, any such deed or other instrument in 
writing; and further directs, that the slaves in whose behalf 
the same shall be made, shall be liable to. be arrested by war- 
rant; and being thereof convicted in the manner therein pre- 
scribed, shall be liable to be sold as slaves at public outcry, 
and the proceeds appropriated to public purposes. (Codd, 
991.) 

Without stopping to inquire what becomes of the rights of 
the next of kin, under the provisions of this Act, if, indeed, 
it apply to the case, does not the preamble show, conclu- 
sively, the nature of the evil intended to be remedied? And 
will that évil be produced or increased by the execution of 
this will? 

By the 10th section of this Act, it is made the duty of all 
Courts and Judges to construe the Act and carry the same 
into operation “ according to the spirit, true intent and mean- 
ing thereof, as set forth in the preamble,” 

The mischief, then, was the accumulation of free negroes 
residing amongst us, from the acts of emancipation by their 
owners, and by immigration from other States. This was 
the only evil the law undertook to redress; and the most 
stringent enactments were adopted for that purpose. The 
Legislature did not intend to impose any other restriction 
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upon the undoubted right of the citizen, to dispose of this 
species of property by will, deed or otherwise, as he might 
please, except by holding him in a state of obedience to its 
municipal policy as to free negroes. The State did not in- 
tend, by these Acts, to assume jurisdiction, except within her 
own limits. The right to remove—to emancipate, is not ta- 
ken away; it is only prohibited when attempted to be exer- 
cised within her own borders. ‘The State did not expect her 
judicial process to reach to Liberia or New York, and arrest, 
by warrant, liberated slaves, with a view to again reduce 
them to servitude, by having them sold at public outcry. 

The Colonization Society was not organized until 1816; 
and in 1817, by an Act yet in force, the Governor was direct- 
ed to deliver to this Society Africans illegally imported into 
this State, and “aid in promoting the benevolent views of 
said Society, in such manner as he might deem expedient.” 
(Cobb's Digest, 989.) And again, by resolution in 1820, two 
years after the Act of 1818 was passed, certain Africans, il- 
legally imported, were offered té this Society. (See Resolu- 
tions of 1820, Vol. LV. p. 5 of Resolutions.) 

In view of the degradation of the free blacks, both in the 
slavyeholding and non-slaveholding States of the Union, phi- 
lanthropists of both sections favored, at first, this scheme of 
Colonization. 'The people to be sent there, were all from the 
United States, speaking our language, pursuing our habits, 
professing our religion and imitating our political institutions. 
It was hoped that they would become a sober, industrious and 
progressive community, elevating themselves as well as the sur- 
rounding natives, in the scale of civilization. How far these 
hopes have been realized, it is foreign to my purpose to inquire. 
[t is enough to say and to show, that nothing was more for- 
eign from the thoughts of the men of 1818, than to prohibit 
a citizen from directing, by his will, that his negroes should 
be removed out of the State to Liberia or elsewhere, for the 
avowed purpose of emancipation. Neither the Act of that 
year nor its predecessor, were intended to infringe upon this 
privilege. 
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an 
And we must expound these Acts in the light of the times | 
in which they were passed. We are now told, and told truly,. 
that “slaves constitute a portion of the vested wealth and | _ 
taxable property of the State; that without them, a large |” 
portion of our most productive lands would be worthless : : 
that it would be contrary to her policy, therefore, to part with 
this vested wealth; this polific source of revenue, with that 
which alone renders her cotton and rice lands valuable; that 
it is spreading a dangerous influence among the negroes of 
the country, for the slaves of whole plantations to acquire 
their freedom, take leave of the country, and make their de- 
parture with great pomp and parade, proclaiming liberty for 
themselves and their posterity; that it renders those who are 
left behind dissatisfied, refractory and rebellious, and that it 
may and probably will, if not checked in time, lead to insub- . 
ordination and insurrection; that the Colony of Liberia, in- 
stead of being an enterprise worthy of encouragement, is the 
germ whence is likely to spring elements of great mischief to 
the South. And although the Colonization Society is estab- a 
lished to colonize, on the coast of Africa, such free persons 
‘of color as may voluntarily go, or such slaves as may be man- 
umitted by their owners for that purpose, yet, its members 
and friends look forward to the entire. overthrow of slave- 
ry in this country, as a consequence of their suecess, though 
not as an object or design of their association; that every 
number of the African Repository, the organ of the Society, 
is replete with evidence that such is the tendency, if not the: 
design of this scheme.” 
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“That supposing the non-slaveholding States, north-west 
of the Ohio, were willing to reccive our free negroes, (a sup- 
position by the way wholly untruc,) would it be good policy 
in us to locate them on our borders, beside our great rivers, 
forming free negro colonies in constant intercourse with our 
| slaves? Would not such a population, inhabiting a coun- 
Ht try near us, become a dangerous receptacle for our fugi- 
| tive slaves? Would not the time come, when an attempt to 
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seize our runaway negroes, would produce serious collision 
and border war with the States contiguous to us?” 

We feel the full force of these arguments. ‘They have been 
addressed to this and other Courts before, but have failed to 
produce conviction, for the simple reason that such appeals 
are made to the wrong tribunal. They should be submitted 
to the halls of legislation, and not to the Courts of Jus- 
tice. It is not the province of the Courts to make public pol- 
icy, but simply to declare it, as it ‘exists. The policy of a 
State is to be gathered from its Constitution andlaws. Pub- 
lic opinion is too transient and changeable to become a rule 
of decision. It must take the shape of settled law before the 
Courts will undertake to enforce it. The policy of Georgia 
seems to be, at this very day, opposed to the further impor- 
tation of slaves into the State, and consequently to the in- 
crease of this species of population. And although her legis- 
lation has fluctuated upon th7s subject, she never has indica- 
ted, for the first time, in any manner, her policy to prohibit 
the exportation of slaves. Sucha change as this, I insist 
upon it, should be inaugurated by the people themselves, ' 
either in convention or through the Legislature. Writers 
on the Law of Villeinage, in England, while treating of its. 
final destruction during the reign of Charles II. say that 
“the bent of the English Law is towards liberty.” And 
again, that “the law is always ready to catch at anything in 
favor of liberty.”” Now while I concede that our laws, rela- 
tive to negro slavery, manifest no such ‘bent towards liber- 
ty” at home, nor are they “ always ready to catch at anything 
in its favor,’’ it must be confessed that no contrary policy can 
be deduced from them relative to foreign emancipation. 

But it is insisted that the words of the law are broad 
enough to prohibit mauumission owt of as well as within, the 
State, by a citizen of the State. The language of the Stat- 
utes, I admit, is very general. But every part must be look- 
ed to, to ascertain the meaning. And effect must be given to 
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every clause and passage. And one of the means devised to 
secure an observance of the law, is inconsistent with the idea 
of manumission abroad. Under the Act of 1801, the slaves 
manumitted contrary to its provisions, were declared to be 
still, to all intents and purposes, as much in a state of slavery 
as they were before they were set free. (Codd, 983.) And 
under the Act of 1818, they were made liable to be arrested 
by warrant, to be issued by any Magistrate, and sold at pub- 
lic outery. (Codd, 990.) I will not be guilty of the disre- 
spect of imputing to the authors of this law the folly of sup- 
posing, that any legal process, emanating from our municipal 
authorities, could reach Leyond our own limits. On the con- 
trary, I refer to these provisions to show that the Legisla- 
tures of 1801 and 1818, had in their mind domestic manumis- 
sion only; and that it was against this evil only that these 
rigid penal enactments were directed. To our mind it is 
clear, that these are mere municipal regulations, aiming sim- 
ply and exclusively at the internal police of the State; and 
that the emancipation which results from the removal of 
slaves to a foreign country, is neither within the letter or the 
spirit of the law. To rid themselves of free negroes, and to 
prevent the increase within their borders of this obnoxious 
population, will be found, upon examination, to have ‘been 
the steady policy of all the slave States. But all their laws, 
up to a recent period, respecting slaves, and free persons of 
color, will be found to aim at this end only, and to stop at 
this point. In several of the States, as in ours, the pream- 
ble to their Statutes recites, expressly, that this is the object 
contemplated. And it would be almost as reasonable to 
hold that the provisions of our Penal Code, against teaching 
slaves or selling them spirituous liquors, had an extra-terri- 
torial application, as that the Acts of 1801 and 1818 have. 

The cases are numerous, in which the Courts have decided 
that statutory limitations, similar to ours, upon the right of 
emancipation, are merely police regulations, and do not viti- 
ate or affect manumission, resulting from the operation of « 
foreign country. (6 Yerger, 119; 1 Bibb. 422; 3 Munroe, 
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104; 1 Leigh’s Rep. 172; 8 Louisana R. 475; 11 do. 
499 ; 14 do 410; 2 Howard’s (Miss.) R. 837.) 

Indeed, the late Chief Justice Chilton of Alabama, whose 
retirement from the Bench may be justly esteemed a great 
public loss, after a critical and thorough review of all the au- 
thorities, justly remarks, that if any point may be considered as 
settled by the consistent decisions of the slave States, the ca- 
ses establish the proposition, that unless restrained by posi- 
tive enactment, a testator may, by his will, effect the manu- 
mission of his slaves, by vesting the title to them in trustees, 
for the purpose of their removal to a free State, there to en- 
joy their freedom. (Atwood’s Heirs vs. Beck, adm’r, 21 
Alabama R. 622.) 

It may not be unprofitable to advert, briefly, to the Stat- 
utes of some of our sister States, and the exposition given to 
them by their Courts. And if apology be needed for the 
time consumed in the investigation of this subject, I trust it 
will be found in the fact, that this is the third time this ques- 
tion has been presented for our review, within the last twelve 
months. Nor will it be the last. 

The law, as it stood formerly in Mississippi, was in these 
words: “It shall not be lawful for any person, being the 
owner of slaves, to emancipate them, unless by his or her last 
will and testament, attested and proved in the manner requir- 
ed by law; and also prove such slaves have performed some 
meritorious act for the benefit of such owner, or some distin- 
guished service for the benefit ofthe State; and such last will 
and testament shall not have validity until sanctioned by the 
Legislature; nor until the owner shall have complied with 
the conditions specified in such act.” | 

In the law of Mississippi, it will be perceived, that there is 
no declaration by the makers, as there is in the Act of 1818 
in this State, that its object and policy were to prevent the 
accumulation of free negroes at home, by manumission and 
immigration. And yet, the Courts of that State uniformly 
held that the Statute did not prohibit a citizen of that State 
from directing, by will, that his slaves should be removed out 
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of the State to Liberia or elsewhere, though the avowed in- 
tention was emancipation; that the law did not take away 
the right to emancipate, but qualified it only, when exercised 
within the limits of the State; and that the Courts would not 
look beyond the act cf removing slaves from the State to their 
place of destination, to see whether, by the laws of that place, 
emancipation would be a consequence of such removal. (5 
Howard's (Miss.) Rep. 805; 6 Sm. § Hdar. 98; 7 ib. 663.) 

The Act of South Carolina was exceedingly broad. It pro- 
vided, “that no slave shall be emancipated but by Act 6f the 
Legislature.” (Acis of 1820, p. 22.) This is, in a few 
words, the substance of our law. And from the preamble to 
the Act, it appears that in our sister State, as here, there 
was a rapid increase of free negroes by emaneipation and 
adinission from other States. And there, as here, the reme- 
dy resorted to was, that emancipation should only take place 
by Act ofthe Legislature. But what did the Courts ofthat State 
hold as to the interpretation of their law? ‘The provision 
is general; and might, from the words, prohibit emancipation 
out of as well as within the State. But it is a construction 
altogether by the letter and not by the spirit of the law; for 
the intention of the Legislature is manifest, to prohibit the 
emancipation of slaves within the State, except by Act of the 
Legislature. The evil was the increase of free negroes with- 
in the State. If this is remedied, the end of the law is ob- 
tained.’ (Per Curiam Frazier and others vs. Frazier’s 
ex'rs, 2 Hill’s Ch. R. 304.) 

By a subsequent Act, passed in 1841, (11 Statutes, 154,) 
it is made unlawful for executors to carry slaves out of the 
State, with a view to their emancipation. And-a similar law 
has been passed in Mississippi. 

But for the fear of extending this opinion to an unreason- 
able length, 1 would examine the laws of the rest of the slave- 
holding States, together with the judicial construction given 
to them. But we go no further upon this point, except to 
remark, that the cases cited by Counsel for the plaintiff in 
error, do not conflict with the principles established in those 
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which have been examined; and that the views above pre- 
sented, are not shaken in any of them; and that our conclu- 
sion is, that every person in this State, sud juris, having the 
power, by will, to dispose of his own property as he pleases, 
may exercise this power in regard to slaves, unless prohibited 
by law; and that while the Acts of 1801 and 1818 are up; 
questionably opposed to the manumission of slaves in t 
State, we see nothing in these Statutes limiting the power of 
the testator to send his slaves to Africa or elsewhere, in his 
lifetime, there to remain free; or to direct it to be done by 
his executor, after his death. And further, that there is 
nothing in the policy of the State, as declared in these Acts 
of the Assembly, opposed to such intention, in any form. 


4, In the next and last place, it is asked, that conceding 
all that is said, how and at whose instance is this trust to be 
enforced? It is alleged that these slaves have no civil rights 
—can hold no property, nor maintain a suit in Court, either 
at Law or in Equity, prior to their emancipation; and that, 
therefore, the bequest must be void for want of the means of 
enforcing it. 

But what reply did the Court make to this position, in 
Frazier’s case, in 2 Hill?‘ We apprehend that in this case, 
and others like it, there is no difficulty ; for on a bill filed by 
the heirs to partition the slaves, the Court would, if, on look- 
ing into the will, they should find that the executors could 
execute it by sending the slaves out of the State, and there 
set them free, order them to discharge the trust reposed in 
them by the testator. In other cases, the executor’s oath to 
execute the will, and the fair claim which they have to the 
confidence of the Court by the confidence reposed in them 
by the testator, are sullicient guaranties that such a bequest 
will be faithfully executed.” 

This opimion is cited with approbation by the Supreme 
Court of Alabama, in the case of sAtwood’s Heirs vs. Beck, 
adm'r, already referred to. And in both of them trusts sim- 
ar to this in Water’s will were held to be valid. The same 
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question has been presented and undergone a thorough dis- 
cussion in the State of Mississippi, with the like result. 

I must say, that to my mind it is clear, that the difficulty 
in this matter arises from a want of accuracy in stating the 
proposition. It is laid down, broadly, that a trust is void 
which cannot be executed. And this is true, if it cannot be 

ecuted, for the reason, that it is contrary to law; as for 
instance, a bequest in a will, directing the slaves of the tes- 
tator to be manumitted in Georgia. But if it be assumed 
that a trust is void because of the legal incapacity of the 
slave to enforce it, then I deny the doctrine. And I main- 
tain, that a testator may create any trust, by his will, which 
is not contrary to law; and that the executor will be protec- 
ted in executing it. I go further, and insist, that as an hon- 
orable man, it is a high duty not to violate the confidence re- 
posed in him. Should the executor apply to the Court for 
direction, as in the present case, the Court will thereby ac- 
quire jurisdiction and decree the execution of the trust. And 
the same result would follow, should the next of kin move in 
the premises. 

How common it is for a testator, by his will, to give direc- 
tions concerning a portion of his estate, not only perfectly 
consistent with law, but altogether commendable—such as 
the bestowment of charity, the erection of a monument, or 
church, or school, and yet, the law has provided no mode of 
enforcement. Would it, in all such cases, interpose to pre- 
vent its enforcement? Would it not, in all such cases, leave 
it to the voluntary action of the executor? Should he fail 
to proceed within the time limited by the will, or within a 
reasonable time, where none is specified, it would be compe- 
tent for the next of kin, or heirs at law, to ask for a distri- 
bution of the fund, which would bring the whole case before 
the Court, for its direction. 

Judgment affirmed. 
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SrarNes, J. concurring. 


I concur with my brother LuMPKIN in affirming the. judg- 
ment of the Court below, though I cannot say that I entirely 
agree with him or the Court in that reasoning which ‘brings 
them to the same result with myself. 

From the time when this will first came under my exami- 
nation, (at a previous term of this Court,) I have been of 
opinion that the true legal construction of the clause in ques- 
tion is, that the testator intended the emancipation of Wil- 
liam, together with the future increase of the female slaves 
mentioned, if this were compatible with the laws and policy 
of Georgia; if not, then that all the slaves mentioned should 
be sent out of the State to such place as they might select. 
I so expressed myself when I delivered the opinion for my 
colleague, Judge LuMPKIN, (who was temporarily absent,) in 
the first case made upon this will. If I had written out the 
opinion in that case, I should have so expressed myself again. 

Upon examination of the will closely, I became satisfied, 
that in the other view of the subject, it was necessary to sup- 
ply so much, in order to give connection and meaning to the 
terms of the will, that it would be venturing on dangerous 
ground, and might possibly amount to the making of a will 
for the testator. 

I certainly agree with my brother LuMPKIN, in believing 
that the meaning which is thus attributed t> the testator, was 
not his real intention. I have no doubt he intended that all 
of his slaves specified, if they could not lawfully have their 
freedom in Georgia, should be sent to a free country. 
But the questions with which we were pressed were, did the 
will, as it stood, give legal expression to such an intention ? 
And if not, can the Court undertake, without a violation of 
sound principles of construction, to supply the requisite mean- 
ing? 

Recognizing, as I did, the real intention, but doubting that 
it could be carried into effect with the will as it stood, I ex- 
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amined that instrument to ascertain whether or not I could 
find a plain degal construction which might effectuate the 
same result. I found such construction in that exposition of 
the terms which I have stated. 

From such terms, so construed, it was to be inferred that 
the testator, not fearing to trust his other slaves with his 
children, was willing that they should remain in bondage with 
them; but as the issue of those slaves would, in all probabil- 
ity, pass into the hands of descendants who never knew the 
testator—might have no attachment to his memory or regard 
for his wishes, or into the hands of strangers, he desired their 
emancipation. But if this were incompatible with the policy 
of the laws of Georgia, then he desired all to be sent abroad. 
According to this reading, the sentence must be construed 
as follows: “On account of the faithful services of my body 
servant, William, (the husband of Peggy.) I will and desire 
his emancipation or freedom, with the future issue and in- 
crease of all the females mentioned in this item of my will. 
If it” (that is, the emancipation of William and these chil- 
dren,) “is incompatible with the humanity,”’ &c. (“ humanity,” 
&c. may be readily construed to mean policy, or humanity 
and policy,) “of the authorities of the State of Georgia, I 
direct my qualified executors to send the slaves out of the 
State of Georgia,” &e. 

In this view of the subject, nothing has to be supplied, so 
that it may be said, by way of objection, that we are making 
a will for the testator; and yet, what we recognize as his 
real intention, may be carried into effect. 

Thus construing the will, I see no difficulty in giving legal 
effect to the intention of the testator. If it were not com- 
patible with the laws and policy of Georgia, as it certainly 
was not, at the time of the death of the testator, that William 
and the issue of the females should be emancipated in the 
State of Georgia; and if they could not be allowed to remain, 
thus emancipated, with their kindred, in the State, as they 
certainly could not without a change of existing laws, then 
the duty of the executors was, to send them and all the other 
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slaves specified out of the State of Georgia, provided it was 
lawful thus to remove slaves ‘from the State of Georgia, for 
the purpose of giving them freedom, which subject I will pre- 
sently consider. . 

But even if this construction be hot adopted, and it be held 
that this will may be so construed, (which seems to be the 
opinion of my brother LuMPKIN,) as to show that the testator 
manifested an intention that all the slaves should be emanci- 
pated in the State; and in the first instance, if this could be 
done legally; and if not, that they should then be sent out 
of the State, I do not see the difficulties suggested by the 
Counsel for the plaintiff in error; indeed, I do not see some 
of those which presented themselves to the mind of the Court 
below; difficulties of which the ingenious and learned Coun- 
sel availed themselves to strengthen their line of attack upon 
the will. I think I can see that the will may be carried into 
effect, whichsoever of these two constructions be adopted, 
without the neecrssity of an application to the Legislature in the 
first instance; and that it is unnecessary to hold that the testa- 
tor contemplated such application to the Legislature, and arefu- 
sal on the part of that body to emancipate these slaves, before it 
could be ascertained that it was incompatible with the policy 
of Georgia that these slaves should be emancipated and re- 
main in the State. According to the view which I take of 
the matter, it will be perceived, a reasonable construction 
would have been, that if by reason of the existing state of the 
law at the death of the testator, (for he might have deemed it 
possible that the law, as it stood when he wrote his will, would 
be changed at some future day,) it would be incompatible 
with the policy of Georgia for these slaves to have their free- 
dom within the State, then that the executors should have 
authority to remove them. And I think that these execu- 
tors, by this construction of the will, knowing or being ad- 
vised, that without a change of existing laws, it was. incom- 
patible with the policy of the State for the slaves to have 
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their freedom in Georgia, might have proceeded at once to 
send them into a foreign country. 

_ By construing the will in the way I have suggested, and 
preserving a logical connection of its terms, we cause to van- 
ish the difficulty so earnestly presented by the learned Coun- 
sel for the plaintiff in error, viz: that the first portion of 
this clause, “on account of the faithful services of my body 
servant, William, I will and desire his emancipation, with the 
future increase of the female slaves,” &c. was intended “to 
effect emancipation absolutely, in the first instance, and that 
what follows is a mere expression. of a desire, that if such eman- 
cipation was inconsistent with the humanity or policy of 
‘Georgia, the slaves should be sent out of the State, and has 
nothing to do with their emancipation.” 

The ingenious Counsel were enabled to ply this argument 
with great force, aided as they were by. the idea, that the 
testator designed the emancipation of his slaves absolutely 
and within the State, and wanted the consent of the Legisla- 
ture to that arrangement. But if this could not be effected, 
as a secondary consideration, desired that they should be re- 
moved into a foreign country. 

Such was the objectionable provision in Butler’s Will, con- 
sidered in the case of Trotter, adm’r, vs. Blocker and Wife, 
(6 Port. 269,) and by construing the provisions of this testa- 
ment so as to exhibit an analogy with that will,-the learned 
Counsel sought to obtain the benefit of the very able decision 
in that case, made by the Supreme Court of Alabama. The 
decision there was put expressly upon the ground that the 
bequest of freedom to the slaves, was to take effect within the 
State, and that the slaves were made the legatees of their 
own freedom. On this account, and for this reason, the be- 
quest was held to be void. Chief J. Chilton of that Court, 
when speaking of this case, in the subsequent case of Aé- 
wood's Heirs vs. Beck, adm’r, (21 Ala. 612,) says: “In But- 
ler’s will, the slaves were declared free in this State, and 


provision was made, if they could not remain in the State in that 


condition, for their removal, while in the will before us, the 
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slaves are to continue such in this State, and the executors 
are their owners, but for the purpose of taking them to a free 
State, where they may enjoy their freedom.” 

So, in this case, if it could be shown that the testator in- 


‘tended that the slaves should take their freedom in the State ; 
‘but if not allowed to have it here, then they should be remo- 


ved, the bequest might in like manner be held illegal. The 
view which I take of the matter, it will be seen, obviates this 
difficulty. That reasonable view takes the will as a whole, 
and construes it to mean, that the slaves shall be emancipa+ 
ted, if that emancipation be compatible with, or in other 
words, not opposed to the policy of the State at the time of 
the testator’s death; and that if it were so opposed to the 
policy of the law, his executors should send them out of the 
State of Georgia. 

I see no difficulty in finding words of manumission in this 
latter direction. As was shown by my learned colleague, in 
the first case between these parties, (16 Ga. 2. 496,) no form 
of words, and no particular act, is necessary in order to effect 


‘manumission. Whatever is intended to express a withdraw- 


al of the master’s dominion over the slave, amounts to manu- 
mission, where manumission is in any way permitted. Such 
an act, appears to be a direction by a testator, that his exec- 
utors shall send his slaves out of the State, wherever they 
may select a home. 

A practical objection was urged, growing out of the difficul- 
ty of a selection being thus made by the slaves. The rule 
suggested by the Court below, was reasonable, viz: thata 
selection should be made by a majority of the slaves, and this 


‘Should be adopted by the executors. But this is really only 


a question of inconvenience. It would be possible for the 
executors to send these slaves to separate and distinct pla- 
ces, as these were selected by different individuals of them; 
and it might be possible that one or more would not select 
any place. In such event, he, she or they would remain in 
a state of servitude to the heirs. 

I can, see no force in the objection, when sppliéd to a’ case 
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like that before us, (which was also pressed in the case of 
Baker's Will, 6 Port. 269,) to the effect, that a slave has no 
capacity to choose servitude or freedom; and therefore, eman- 
cipation cannot be effected by leaving to him suck selection. 

This objection has its foundation in the proposition which 
we find in the case last cited, viz: that “it is essential to ev- 
ery gift, that there should be a donor, a donee, and a thing 
given, and that the donee must have capacity to take and 
hold;” and that a slave has no such capacity. But this pro- 
ceeds upon the idea, that the manumission is to take effect 
within the State. Ifthe slave be freed by being sent out of 
the State, into a State where he may have his freedom, there 
is certainly, no difficulty as to a donee, Xe. 

Undoubtedly the master has the legal capacity to direct 
that his slave shall be sent abroad to be manumitted, if there 
be no law forbidding it. If so, and he direct that his slave 
shall be manumitted, by choosing some free State into which 
he shall be sent by his (the master’s) means, the only question 
of capacity which relates to the slave is, whether or not he 
has capacity to desire to be sent tosome such country, and to 
articulate that desire. It is, then, the master’s capacity of 
manumitting, which takes effect through the selection of the 
slave, of the place to which he will be sent, and through the 
act of sending him there. This it is which determines his 
condition, and not his legal capacity to determine anything. 

One of my colleagues suggested a difficulty, by asking, 
what was the status of the slave, who was, by the will, di- 
rected to be sent into a free country, during the period elap- 
sing between the death of testator and the slave’s removal? 
And further, if he had a right to freedom, or to be sent out 
of the State by virtue of the will, how could that right be en- 
forced, and by whom? 

The reply which occurs to me is, in the first place, that the 
condition »of the slave during such period, would be that of a 
slave whom, by virtue of the directions in the testator’s will, 
the executor had the right to send out of the country into a 
state of freedom. If he remained, he would bea slave still. 
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If he were sent into a land of freedom, he would be free. The 
Civil Law, I believe, applied the term statu liber to such a 
person. 

In answer to the second branch of the question, I reply, 
that the slave’s right in the premises, is not the thing to be 
ascertained, or which determines the legal duty of the execu- 
tor. It is the executor’s right. And though the slave may 
have no legal right in the premises, by reason of his legal in- 
capacity, and no remedy for such rights as he may have, still, 
if, by the law of the testator’s will, the executor has the right 
to send him out of the country, he may, in this way, of course, 
be legally emancipated. At all events, if the executor in 
such a case do send him out of the country, no one can gain- 
say him, 

The executor’s right and duty in the premises, are pre- 
scribed by the law of the testor’s will. Where there is no 
municipal law forbidding it, the testator can certainly make 
such a law for himself in his will, and the same reason exists 
why the executor should carry it into effect, as why he should 
erect a monument or tombstone of specified character and 
cost, if so directed by the testator’s will. It will not be dis- 
puted, I suppose, that if such directions were given by a tes- 
tator, it would be the duty of his executor to carry them 
into effect, (especially if they were reasonable,) and that he 
would be sustained by a Court of Justice in so doing, or in- 
structed so to do by a Court of Equity, if he asked instruc- 
tions on this head. Yet, it could not be said that the tomb- 
stone had any right in the premises, or perhaps, that. any 
remedy lay against the executors, by which the erection of 
the stone could be enforced. 

I have said that the exceutor’s right and duty in such a 
case is prescribed by the law of the testator’s will. There 
should not be a doubt, it seems to me, that the testator has 
the right to make this his will. In his lifetime, he could 
have sent as many of his slaves as he pleased into a free 
country. If so, why can not he direct that they shall be ta- 
ken there after his death? Why not, unless the law prohi- 
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bits it, as well send them into a foreign country, as to give 
them to A or B? 

In the case above cited, of Atwood’s Heirs vs. Beck, Ch. 
J. Chilton on this subject, says: “It cannot, for a moment 
be questioned, but that Atwood, while living, could have 
made the same disposition of his property which he directs 
his executors to make. He might have removed the slaves 
in person, or by his agent, and there is no law forbidding it. 
Who is the executor? He is but the representative of his 
testator, and is influenced by his will to do what he desires, 
if such desires be lawful. ‘The testator, as respects his law- 
ful desires, &c. still lives in the executor, in legal contempla- 
tion.” (Pow. on Dev. 150.) 

If, then, by the law of the testator’s will, the executor has 
the right to send the slave out of the State, the practical 
question is determined, and it matters not what are the 
slave’s rights, or his means of enforcing them. And when 
the slave is so sent into a free State, he is emancipated. 

It was urged, on the part of the Counsel for the plaintiffs 
in error, and is maintained by my brother BENNING, that 
such removal of slaves from our State, is contrary to the 
laws of the State, and to its policy. 

Governor McDonald argued, I believe, that the Act of 
1818 did not forbid manumission, by sending slaves out of 
the State, but the Act of 1801 and the policy of the State 
did. Now, it is very clear, to my mind, that neither of these 
Acts inhibit such manumission. 

The Act of 1801 declares, that ‘‘ The said slave or slaves, 
so manumitted and set free, contrary to the true meaning 
and intent of this Act, shall be still, to all intents and purpo- 
ses, as much in a state of slavery as before they were man- 
umitted and set free by the party or parties so offending.” 
The application of such a provision to slaves sent out of the 
State, and into a free country, would have been quite absurd. 
And it is not reasonable to suppose, that if the Legislature, 
when passing this Act, had had in mind slaves so_ sent into 
the free States, or to any foreign country where slavery did 
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not exist, they would have thus left the matter, and not have 
drawn a distinction which might have relieved them from the | 
imputation of intending to enact so vain a thing. The eman- 
cipation contemplated by.the Act must, therefore, have been 
manumission within the State. 

The Act of 1818, referring to slaves who may be the sub- 
jects of intended manumission in the wills, deeds, &c. which 
it has in contemplation, declares that “each and every slave 
or slaves in whose behalf such will or deed shall have been 
made, shall be liable to be arrested by a warrant, under the 
hand and seal of any Magistrate of this “tate; and being 
thereof convicted, shall be liable to be sold as a slave or 
slaves.”’ Of course these terms refer to emancipation within. 
the State, for they contemplate an arrest of the slave by a 
Magistrate af the State, and a sale into slavery in the State. 
In the preamble of the Act, too, a is employed which 
shows the same thing. 

What the law of our State is, and was intended to be, these - 
Statutes thus clearly show, asI think; and unless the policy 
of a law is to be sought:and found outside of the law itself, 
and of what it was intended to enact, (as I have elsewhere 
suggested in a decision on this subject,) I do not see that it 
can properly be said that emancipation of slaves, by sending 
them out of the State, is contrary to the policy of our law. 

But as I have elsewhere said, and as has been remarked by 
my brother LUMPKIN in the first case between these parties, 
this point has been so often decided by our Courts, that it 
might very properly be considered as not now an open ques- 
tion in our State. 

As to what may be the true and sound policy of the State 
in this regard, without reference to existing laws, that is 
another question—a question for the Legislature, and one 
which, like an edged tool, as it is, should be handled very 
carefully. 

Thave no difficulty in recognizing that as a bad policy, 
which sends slaves into the free States of this Union, where 
they serve to swell the numbers of that wretched and thrift- 
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less throng of free negroes, who, themselves the subjects of 
suffering, without sympathy from their abolition neighbors, 
are yet contributing to the agitation which engenders so much 
fanatical sympathy for their contented and happy kindred in 
slavery. But whilst I recognize this as impolitic, I am not 
prepared to admit, as a question of political economy, that 
the number of slaves in our State should never be diminished, 
by such manumission as sends them to. Liberia or some for- 
eign land. 

To determine a policy for a great State, reference must be 
had to the future time, as well as to the present; and he who 
will give himself the trouble to look into the statistics of the 
slave-holding States for the last fifty years, will find some 
important facts, which should cause him to pause before de- 
ciding that no slaves should ever be emancipated, by being 
sent out of our State. This judgment is not the proper place 
for such details, and I refrain from mentioning them. 

There are other reasons, founded in humanity, which elo- 
quently protest against the proposition, that under no cir- 
cumstances, should slaves be sent to freedom in a foreign 
land; and may well cause the legislator to hesitate before 
declaring this to be the law. In view of these, I am not yet 
satisfied that such should be the law. Some of these reasons 
are readily suggested by the circumstances of this case—cir- 
cumstances which teach us a sorrowful lesson of human nature 
and its infirmities, and should cause all to be thankful, who 
have not the occasion which this testator had to invoke for 
their relief, the huntane policy of the State. 
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Benniné, J. dissenting. 


I dissent from the judgment rendered by the Court in this 
case. 

I think that this part of the third item of the will, “on ac- 
count of the faithful services of my body servant, William, 
(the husband of Peggy,) I will and desire his emancipation, 
with the future issue and increase of all the females men- 
tioned in this item of my will,” is void. And I think so for 
the same reasons for which I thought the will of Bledsoe void. 
Thosé reasons I have stated in my dissenting opinion, in the 
Bledsoe will cases, which were before this Court at Milledge- 
ville, in May, 1855. (18 Ga. R.) It is needless, there- 
fore, to repeat the reasons here. 

I may remark, however, that I do not think that the effect 
of the invalidity of the part of the will aforesaid, was such as 
to render the whole will void. ‘The rest of the’ will I consider 
good; i. e.,all of the rest that is disconnected from this part. 

This opinion I owe to a more careful: considération of the 
second section of the Act of 1801, which prohibits manumis- 
sion, than that which I gave to the section when investigating 
the questions in the Bledsoe will cases. The section is in 
these words; ‘The third section of the said Act, hereinbe- 
fore referred to, shall be construed to inhibit the recording 
only of so much of any instrument (as is hereinbefore de- 
scribed) as shall relate to the manumitting or setting free of 
any slave or slaves.” (Pr. Dig: 795.) 

At the same time, I must still admit that I see much in the 
rest of the Act, that favors the notion that this part of the 
will is not only void itself, but renders the rest of the will 


void. 
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No. 11.—F. Parnizy and another, adm'rs, &c. plaintiffs in 
error, vs. SELINA.A. Few, defendant in error. 


[1.] A testator bequeathed to his married daughter, in trust, for her sole and: 


separate use, certain nazroes, naming them; and if she died without child 
or children, born of her body and. living at her death, in that case, the 
property was to revert to his estate and be equally divided between certain 
grand-children : Held, 1st. That the will created an executory devise in 
favor of the grand-children. 2ndly. That the executory devisees might 
elect either to take the property bought with the proceeds of that originally 
bequeathed to them, or assert and enforce their lien upon the same in a Court 
of Equity, for the fund so expended. 3dly. That notice to a purchaser of 
the property thus acquired, before the payment of the money, would bind 
him to the same extent and in the same manner, as the trustee from whom 
he bought; and 4thly. That this incumbrance upon the titl®, would constitute 
a good defence, either at Law or in Equity, against the payment of the 
purchase money. ’ 


Assumpsit, &c. in Clark Superior Court. Tried before 
Judge Jackson, February Term, 1855. 


$ 


The following items appeared in the will of Thomas Carr, 


deceased : , . 

9th. I give and bequeath untomyson, William A. Carr, and 
Col. Nicholas Ware, in trust, (who I hereby constitute and 
appoint trustees for the purposes herein named,) the follow- 
ing negroes, for the sole use, benefit and behoof of my daugh- 
ter, Selina A. Few, wife of Col. Ignatius A. Few, wiz: Lett 
and her children, Sarah, Lancaster, and Cornelia; also Ben 
and his wife Else, with their future increase; these negroes 
to be hired out, and the money arising from their labor.to be 
paid by my said trustees to my said daughter, Selina, free 
from the control of her said husband, Col. Ignatius A. Few. 

11th. All the rest and residue of my estate, both real and 
personal, not herein disposed of, I will, and bequeath, and de- 
vise in the following manner, viz: one half thereof to my 
grand-children—the children of my daughter, Susan B. Ware 
—to them, their heirs and assigns, forever, to be equally di- 
vided amongst the whole of them, share and share alike. . The 
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other half I give unto my son, William A. Carr and Col. 
Nicholas Ware, in trust, for the sole use and benefit of my 
lovely daughter, Selina A. Few, free from the control of her 
husband, Col. Ignatius A. Few, to be by my aforesaid trus- 
tees vested in bank stock or some other productive fund, and 
the ificrease arising therefrom to be paid to my said daughter 
annually And such other negroes as may fall to her lot or 
share, to be disposed of in the same manner as is prescribed 
for Lett and her children. And should my said daughter, 
Selina A. Few, survive her said husbend, Col. Ignatius A. 
Few, then and in that case, the trust herein created in my 
son, William and Col. Ware, shall cease; and the property, 
both real and personal, so bequeathed in trust, shall vest in 
my said’ daughter Selina, and be then delivered in her full 
posséssion by my said trustees: Provided, nevertheless, that 
if my said daughter Selina die without a child or children, 
born of her body and living at the time of her death, then and 
in that case the said negroes and other property, real and 
personal, so herein bequeathed, shall revert to my estate, and 
be theréafter equally divided among the children of my son, 
‘William A. Carr, and my daughter, Susan B. Ware, share 
and share alike.’ la ii. 

In 1839, Carr was removed as trustee, and Graves appoint- 
ed. In 1843, Graveggwas removed, and Col. Few appointed. 
In 1845, Col. Few died. 

In 1850, Mrs. Few sold to Jacob Phinizy a house-and lot 
in Athens, and the contract was reduced to writing, by which 
she bound herself to make «to Phinizy “good and sufficient 
titles” to the same; and he was to pay her $1800 therefor. 
She afterwards tendered him a warranty deed, which he re- 
fused, on the ground that he had been notified by Carr that 
his children had an interest in remainder in the premises. 
She then sued Phinizy on the contract; and upon the trial 
of that cause, the questions arose now brought up for re- 
view. 

It was in evidence that Mrs. Few paid for the lot herself. 
A deed was niade to one half of itin Col. Few’s lifetime, 
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to him, as trustee for her. It was also in evidence that she 
paid for the building of the house. It was admitted that Col. 
Few, as trustee, collected from Carr $600, and that Graves, 
as trustee, paid over $500, which went into Mrs. Few’s pos- 
session. After-the death of Thomas Carr, the Government 
of the U. 8. granted to his heirs a large quantity of Alabama 
lands, which William A. Carr, as executor, sold, andinvested 
Mrs. Few’s share in rail road stock and a negro Isaac. This 
negro Isaac was afterwards sold. Carr, as trustee, turned 
over to Graves 42 shares of rail road stock and six negroes, 
viz: Ben, Letty, Jacob, Sarah, Sam and Isaac. Mrs. Few 
had no property now, except the five negroes and this house 
and lot. Col. Few died insolvent—no administration on his 
estate. The rail road stock was transferred, to Emory Col- 
lege by Graves. Carr, as guardian for his, children, has'given 
notice to the rail road company, and also to Emory Col- 
lege, that they would follow the stock at Mrs. Few’s. death. 
Col. Few said to Mrs. Few, in his last illness, “here is a 
house and lot purchased with your own money.” 

Counsel for Phinizy requested the Court to charge 

1. That if the Jury believed, from the evidence, that the 
land in question was purchased with the corpus or principal 
of the estate held by Col. Few, in trust for his wife, that then 
the rights of the cxecutory devisees attach on the property, 
and the plaintiff cannot recover. 

2. That although the lot may have been purchased with the 
income of said trust estate, yet, if said estate has been dimin- 
ished by the plaintiff since it came into her possession, or by 
her trustee, with her consent, that then the executory devisees 
have the right to have said property (though bought with in- 
come) substituted in place of the principal so parted with to 
the value thereof; and the plaintiff, if such are the facts, can- 
not recover. 

3. That if they: believe that a part of the land is subject to 
the claim of the executory ‘devisees after Mrs. Few’s death, 
that the defendant cannot be compelled to take the remainder, 
and the plaintiff cannot recover. 
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4, That if the Jury were in doubt as to the facts on which 
the offered title was based, that they must find for defend- 
ants. 

The Court declined so to charge, but charged the Jury as 
follows : 

That in the view taken by the Court, it was unneccessary 
to charge on these points; that the trust estate, created by 
the will of Bhomas Carr, was only for the*purpose of protect-_ 
ing the property bequeathed to Mrs. Few from the power and 
liabilities ofsher husband, and that it ceased to exist at the 
death of Col. Few; that the claim of the executory devisees 
only attached on the property bequeathed in the will, and 
that unless the property in question was a portion of the iden- 
tical property bequeathed in the will of Thomas Carr, Mrs. 
Few had a right to convey it, free from the executory devise. 

To this charge and réfusal to charge, defendants below 
(the administrators of Phinizy,) excepted; and these decis- 
ions are assigned as error. ‘ 


Coss & Hutt for plaintiff in error. 
T. R. R. Coss, for defendant in error. 
. 
By the Court.—Lumrxin, J. delivering the opinion. 


[1.] Was the Court right in holding, and so charging the 
Jury, that the claim of the executory devisees, under the will 
of Thomas Carr, deceased, attached only on the original pro- 
perty bequeathed in the will; and that unless the sproperty 
in question was a portion of the indentical corpus bequeathed 
in the will of Thomas Carr, Mrs. Few had a right bo convey, 
free from’the executory dévise ? 

That the executory devisees might maintain an action 
against Mrs. Few for the waste of this trust property, we 
have no doubt. But is:this their only remedy? May they 
not elect to take as a substitute, the property purchased with 
the proceeds of that bequeathed by the will? Upon the 
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plainest principles of equity, we are clear that they have this 
right. Suppose, however, that this were not so, and that the 
executory devisees have a lien only on the property so sub- 
stituted for the money expended, cannot this lien be asserted 
and enforced? No good reason has been given why it can- 
not. None occurs to this Court. A testator, by his will, of- 
ten encumbers a legacy with an annuity or some other bur- 
den. The legatee and those claiming under him;with notice, 
take cum onere—why may not Equity enforce this as well as 
a vendor’s lien ? 2 

Whether the executory devises, therefore, had an equitable 
title to the house and lot, or @lien upon it merely, for the 
amount of the trust fund expended ‘Upon it, the result is the 
same. It is an incumbrance upon the title; and Phinizy, re- 
ceiving notice before the purchase money was paid, is enti- 
tled to protection, either in a Cotrt of Law or Equity. 
( Wharton’s Hill on Trustees, marg. p. 165, and Notes.) 

Whether the property in dispute was or was not bought with 
the trust funds, we deem it unnecessary to inquire, inasmuch 
as this fact was wholly withdrawn from the cofisideration of the 
Jury by the charge of the Court. If there was any evidence 
that this property was purchased, wholly or in part, with the 
proceeds of that originally bequeathed byCol. Carr, the plaii- 
tiff in error is entitled to a reversal of the judgment. The deed 
made to Col. Few as trustee, is‘some proof, however insuffi- 
cient of itself. The proceeds of the boy Isaac, went into the 
hands of Mrs. Few, and may have gone to the payment of 
this property. But whether this boy falls within the execu- 
tory devise in the#will, will depend upon the future proof to 
be made in the case. The Alabama lands, it is true, were 
sold by Wm. A. Carr, as executor of his father, andjthe mo- 
ney was invested in Isaac and raiffroad stock. But if these 
lands were granted by the Government, directly to the heirs 
of Col. Thomas Carr, subsequent to his death, then this fund 
could not be followed and affected bythe trust in the will. 

We decide nothing, of course, upon this point. 


sas 
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No. 12.—Joun M. Grecory, plaintiff in error, vs. THomas 
G. WaTERS, defendant in error. 
& 

[1.] In afswer to a rule against a Sheriff, for not having levied a fi. fa. upon 
the property of M, one of the parties defendant to said fi. fa. pursuant to 
instructions from the Counsel for the plaintiff, that officemreturned that he 
had failed to execute the fi. fa. upon the assurance,of RJ, agent for the 
original plaintiffin execution; that the same had been settled by M, but by 
mistake, this had not been entered, and that R J had taken the fi. fa. and 
made an entfy to this effect upon the execution: Held, that inasmuch as 
the record showed that the fi. fa. had been assigned to another pefson than 
the original plaintiff, for whom RJ was agent, it was the duty of the Sher- 
iff to know that R J had ni authority to control the executign; that R J’s 
instructions were no protection to him, and that he waailiable upon the 
rule. 


Motion, in Floyd Superior Court. Decision by Judge 
Tripre, June Term, 1855. 


John M. Gregory, as the assignee of a fi. fa. in favor of 
Robert H. Johnson vs. Samuel J. een principal, and 
Daniel R. Mitchell indorser, placed the same in the hands of 
Thomas G. Waters, Sheriff of Floyd County. to a Tule to 
show cause why he Should not pay over the money thereon, 
the Sheriff returned, among other things, that “ Mitchell told 
him that the fi. fa. was settled so far as he was concerned; 
that he went with Mitchell*to J ohnson, the plaintiff i in fi. fa. 
who confirmed’ this statement, and said that it was to be trans- 
ferred without recourse on Mitchell, an@ was so understood 
at the time, and — he had neglected to insert it in the trans- 
fer.” j sd 

The Court below held this return to be sufficient, and this 
decision is assigned as error. 


Printup, for plaintiff in error. 


T. W. ALexanpeEr, fos defendant in error. 
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By the Court.—Starves, J. delivering the opinion. 


[1.] This Sheriff’s return is deficient, because it shows that 
he failed to execute the fi. fa. upon the assurance of William 
Johnson, (who had been agent for Robert H. Johnson, the 
plaintiff in fi. fa. in controlling the execution;) that it had 
been settled, as to Daniel B. Mitchell, and upon the entry 
having been made to this effect by Mr. Johnson onthe execution. 
This was done after the fi. fa. had been assigned, and after 
the Attorney for the assignee had giyen the Sheriff notice to 
make the money out of Mr. Mitchell. 

Suth a return is not sufficient to relieve the Sheriff from 
liability. He had the fi. fa. in his hands, with the assignment 
onit. He had the opportunity of knowing that another than 
Mr. Johnson controlled it, and he had no right to act upon 
the information of Mr. Johnson, nor to permit the latter to 
make any entry upon the fi. fa. 

He took the responsibility of acting on the information 
which he received from Mr. Johnson, and he must stand to 
the consequences. 

It is said that if the return be not true, it might be trav- 
ersed. There is nothing, however, to traverse, except the 
Sheriff's statement of what William Johnson said. And this 
is not sufficient to exonerate him from liability: 

It may be true, that it was understood, at the time of the 
assignment between the parties, that Mr. Mitchell was to,be 
released, and that a settlement had been made with him; and 
the Sheriff? in his return, states that Mr. Johnson said it was 
true, and that it was by his neglect that it was not so entered. 
But if this was the case, it should have been distinctly set 
forth, and the Sheriff should have rested his defence upon it. 
As it is, he represents. himself as acting entirely upon the 
ipse dixit of Mr. Johnson, which was no authority to him. 


The return may be amended, when the case. goes back, if 
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the above fact be true, and the Sheriff can make his defence 
accordingly. 
Judgment reversed. 





No. 13.—Danzet S. Printvp, plaintiff in error, vs. RILEY G. 
JOHNSON, defendant in error. 


[1.] P accepts a bill of exchange, drawn on him by W & W, under an agree- 
ment that certain property of theirs, which he has in his hands, shall be 
applied to the payment of the acceptance. P pays the acceptance out of 
his own funds. After the acceptance, J levies an attachment’ against W 
& W, on the same property: J/eld, that the property is to be applied to the 
re-imbursement of P, before it can be applied to the payment of the attach- 
ment debt. 


In Equity, in Floyd Superior Court. Decision by Judge 
TRIPPE, June Term, 1855. 


This was a bill filed by Daniel 8. Printup, to enforce a 
factor’s lien, upon the following state of facts charged: 

In February, 1854, Watters & Walker of Charleston drew 
a bill of exchange at 30 days on Printup, for $4.000; that 
Printup had, at that time, and still in his possession, as the 
property of the drawers, a negro man named Prior ; and also 
several town lots in Rome, and some other claims; that he 
accepted the bill on condition that said property should be 
subject to the payment of said draft, this condition being in- 
serted in the written acceptance of the bill; that not being 
able to realize anything on this property before the bill fell 
due, he was forced to pay the same out of his own funds; all 
of which was still unpaid by Watters & Walker, except about 
$1.200. Subsequently, Riley G. Johnson sued out an at- 
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tachment against Watters & Walker, and had the same levied 
on the said negro and town lots, and was proceeding to ob- 
tain judgment against the same; that he would thereby de- 
prive Printup of the benefit on his lien, by agreement, on this 
property ; and Watters & Walker being entirely insolvent, 
the prayer was for an injunction. 

On demurrer, the Court dismissed this bill. This decision 
is assigned as error. 


PrRINTUP, for plaintiff in error. 
T. W. ALEXANDER, for defendant in error. 
By the Court.—BrEnnin@, J, delivering the opinion. 


The bill of complaint has, in reference to the acceptance, 
this statement: “which was indorsed’ (understood?) “and 
agreed should be paid out of proceeds of said property, and 
that said property was held by your orator for that purpose.’ 

The acceptance itself seems, too, to have been made with 
reference to such an agreement as that .indicated by this 
statement in the bill. The terms of the acceptance are very 
special; they are as follows: “The within draft, accepted 
and to be paid only on condition that a negro man named 
Prior, a carpenter by trade, and a town lot No. 88, Etowah 
division of Rome, and two lots of land, Nos. 232 and 197, of 
4th section of originally Cherokee, now Floyd, and all other 
claims and property now in my hands, belonging to Watters 
& Walker, shall be subject to payment thereof. Feb. 11th, 
1854. DANL. 8S. PRINTUP.” 


It appears from the bill, that the acceptor, Printup, was, 
at the time of the acceptance, in the possession of the negro 
and the lands. 

From all this and some other matters stated in the bill, it 
is a fair inference, that the complainant meant it to be under- 
stood that the agreement aforesaid, hy which the negro and 
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lands were to be applied to the payment of the acceptance, 
was made at or before the time of the acceptance ; and there- 
fore, made before the levy-of the attachment. -At any rate, 
such is the inference of this Court. 

[1.] But if that-agreement was made before the levy of 
the attachment, it gave to Printup a lien on the property, 
which had a priority over the lien on. the same property, 
which the attachment gave to Johnson, the plaintiff in the at- 
tachment. Can there be a doubt of this? See Kolloek et 
al. vs. Jackson, (5 Ga. R. 154.) 

And perhaps Printup would have had this priority of lien, 
even if there had been no such express agreement, provided 
he had the property in possession at the time of the accep- 
tance, and made the acceptance on the understanding (one 
usually to be implied in such cases between acceptor and 
drawer,) that the property was to be. subjected to the pay- 
ment of the acceptance. (Chitty on Bills, 347.) 

It was, however, objected to the agreement, that it was not 
in writing ; and therefore, that it was void as to the land, by 
the Statute of Frauds. 

The bill is silent as to whether the agreement was in wri- 
ting or not. 

If the agreement was such a one that it was required to be 
in writing by the Statute of Frauds, then it is to be presumed, 
until the contrary be shown, that the agreement was in wri- 
ting ; for it is, in general, to be presumed, until something to 
the contrary be shown, that no man does what the law for- 
bids, or what the law declares shall be invalid. 

The consequence is, that'if the bill be true, the property 
ought to be first applied to the re-imbursement of Printup, 
and what remains of it after his re-imbursement, if any re- 
mains, to the payment of the attachment debt. 

This was the right of Printup. And this was a right which, 
it is manifest, he could not make available without the aid of 
a Court of Equity. 

he conclusion therefore:is, that the Court below ought not 
to have over-ruled the demurrer. 
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No. 14.—B. H. Conyers, plaintiff in error, vs. Tomas 
Hamitton, defendant. 


[1.] Where sundry lots of land are sold by number, and in the bond for ti- 
tles, one is twice inserted, by mistake, and another omitted, for want of 
the title paper to describe it, Equity will not restrain the collection of the 
purchase money, where the vendor acknowledges the error, and is ready to 
rectify it and to execute a conveyance for the lots which were actually sold. 


In Equity, in Cass Superior Court. Decision by Judge 
TRIPPE. 


This was a bill praying an injunction against an action at 
law, on the following statement of facts: 

That in 1851 the complainant, Bennett H. Conyers, had 
purchased from Thomas Hamilton a large real estate, for 
which he took a bond for titles, and gave two notes, each for 
13.000 dollars; that the estate, at the time of the contract, 
was understood and stated to be twenty-six lots, of forty 
acres each, and that the price was twenty-five dollars per 
acre; thatafterwards, Conyers.discovered that the bond really 
embraced but twenty-five lots—the number of one lot (No. 
738) being written twice; that on discovering said error, he 
went to Hamilton and called his attention to it, who admitted 
that it was a mistake; and taking the bond, erased from it 
the said No. 738, in one of the places where it was written; 
that at the same time, Hamilton took one of the notes and 
made on it the following entry, in his presence: “February 
13, 1852. The principal of this note is reduced by the sum 
of one thousand, in consequence of the correction of an er- 
ror in the bond for titles, in which 738 as the number of a lot, 
was inadvertently twice written down.” 

The bill charged that afterwards, and when Conyers was 
not present, said Hamilton took said note and added to the 
above entry thereon the following words: “but is to continue 
so reduced only till disinterested men shall have decided that 
there should be such a reduction, for such an error.” 
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That Hamilton had subsequently brought suit on said note, 
and Conyers having tendered to him the whole amount claim- 
ed to be due, except said one thousand dollars, filed this bill, 
praying a perpetual injunction, Xe. 

The answer of defendant admitted the facts, except that 
he denied any contract to furnish a certain number of lots or 
acres, and asserted that the sale was of: the settlement of land 
as a whole, and for an aggregate price. He admitted; how- 
ever, that it was understood by both parties, that the land 
was rated at twenty-five dollars per acre. He alleged, more- 
over, that one of the lots which was included in the purchase, 
was not named in the bond, because they did not know its 
number; but that it was understood, at the time, to be omit- 
ted for that reason, and to have been sold along with the 
others; that if this lot had been inserted in the bond, it would 
have made the right number of acres. 

The answer admitted the entry on the note, and its subse- 
quent alteration by the defendant, and alleged that he had 
the right to make such alteration, on the ground that the en- 
try was made without consideration, and not binding on him. 

On the coming in of the above answer, the defendant moved 
to dissolve the injunction and to dismiss the bill. On which, 
the Court retained the bill,.but dissolved the injunction. 

To which order, dissolving the injunction, complainant ex- 
cepted. . 


AKIN, represented by Hutt, for plaintiff in error. 
UNDERWOOD, represented by Wricut, for defendant. 


By the Court.—Lumpkiy, J. delivering the opinion. 


[1.] We think the injunction in this case should have been 
dissolved. Twenty-six 40 acre lots were sold, making 1040 
acres, which, at $25 per acre, amounted to $26.000. One of 
the lots was mentioned twice, and one was omitted to be in- 
serted at the time the ‘bond was executed, for want of the 
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deed, which had not been taken out of the Clerk’s office. a 
And this is the whole case. Mr. Conyers refuses to pay for 7 
this forty acre lot, while Dr. Hamilton is willing to make him 

a title to it.. We cannot see any equity in this. 





No. 15.—James E. Buntyne, adni’r, &c. vs. WitLtAM H. R. 
STONE and another. 


[1.] One of two subscribing witnesses to a bill of sale, for the purpose of 
carrying the same to record. made affidavit “that he saw the subscribing 
witness subscribe his name to the within bill of sale, and acknowledged 
for the within purposes :” etd, that the construction of such an affidavit is, 
that he saw the witness attest the acknowledgment made by the maker of 

the deed. 

[2.] Where the complainant has an adequate and sufficient remedy at Com- 
mon Law, a demurrer to the bill, on,this ground, should be sustained. 

[3.] Where a bill sets forth the fact, that one of the distributees of an estate 

i had released his interest in said estate, ‘merely for the purpose of making 
i himself a competent witness” for the administrator, in a case brought for 
the recovery of slaves; and also alleges that such distributee is fraudu- 
F lently combining with the administrator to recover these slaves, but does 
i not alfege that the release was'not legal and in good faith made, nor that 
it was fraudulent and void: Held, that such released distributee could not 
i properly be made a party to the bill. 


| In Equity, in Walton Superior Court. Decision by Judge 
t JACKSON, at Chambers, November 30th, 1854. 


William H. R. Stone and Thomas §. A. Stone, filed their 
: bill in Walton Superior Court, alleging the following facts: 
i That on 8th May, 1816, Thomas Stone purchased of William 
i T. Hay, then of Jasper County, a negro woman and her two 
; children, and took a bill of sale to them, attested by two wit- 
nesses; that on 16th November, 1816, one of the witnesses 
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made the following informal affidavit, before Spencer Cone, 
J. I. C. of said County of Jasper, viz: “Georgia, Jasper 
County: Personally appeared before me John McAlister, and 
being duly sworn saith, that he saw the subscribing witness 
subscribe his name to the within bill of sale, and acknowl- 
edged for the within purposes.” Upon this probate, it was 
recorded, on the same day, and the original has since been 
lost. In the same year, Hay went off to the State of Ten- 
nessee, and was there murdered. Hay left three sisters, one 
of whom married David Johnson, and all of whom lived in 
this State, and were able to take out administration on his 
estate had they desired it.. Thomas Stone then had posses- 
sion of the negroes, claiming them as his own, and continued 
in possession, (selling one of them and using the. proceeds,), 
till his death, in 1850, living near the said sisters of Wm. T. 
Hay and their husbands, all.of them needing the property if 
it was theirs, and two of them being very poor; and yet, 
none of them making any claim whatever to the said negroes, 
or the proceeds of the one sold. Thomas Stone, by his will, 
bequeathed the negroes to the complainants. In 185-, James 
KE. Buntyne, who intermarried with one of the daughters of 
David Johnson, procured letters of administration upon the 
estate of said Hay, for the fraudulent purpose of recovering 
these negroes; and David Johnson, combining with him in 
this fraudulent purpose, released all of his interest in said 
estate to his children, merely for the purpose of making him- 
self a competent witness in the case. Buntyne, as adminis- 
trator, commenced suits against the complainants for the ne- 
groes, and relied solely upon the testimony of Johnson, who 
swore to admissions of Thomas Stone, which, from the length 
of time and the death of Thomas Stone, it was impossible for 
complainants to contradict. Hay left no debts at the time of 
his decease. The bill farther charged, that it was now pre- 
tended that William T. Hay was a minor when the bill of 
sale was made; and in order to establish this, said Johnson 
had destroyed the record of his age, which appeared in the 
family Bible. 
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The prayer was for the establishment of a copy of the lost 
bill of sale, if the Court held the probate to be insufficient ; 
and for the perpetual injunction of the suits at Law by the 
administrator. 

A demurrer was filed to this bill—1st. For the improper 
joinder of David Johnson asa party. 2d. For want of equity. 
The Court over-ruled the last ground, and defendants ex- 
cepted. The Court sustained the first ground and ordered 
the bill dismissed, as to Johnson, and complainants excepted. 

Defendant, Buntyne, as administrator, then filed his an- 
swer as follows, and moved to dissolve the injunction : 

He admitted the death of Hay, and that the negroes were 
in the possession of Thomas Stone at the time; but he insist- 
ed that he procured possession through David Johnson, and 
under the pretence that he wanted the woman to cook for 
him, he being the step-father of Hay and his sisters; and that 
it was only by permission of one of Hay’s sisters that he thus 
got possession, which he was to retain until Johnson called 
for a re-delivery of them. He denied that Stone set up any 
claim whatever to them. He admitted that Stone kept pos- 
session of them as long as he lived, but insisted that he set 
up no claim to them, but always acknowledged the rights of 
Hay’s sisters. He admitted the sale, by Stone, of one of 
the negroes, but insisted that he said that he would account 
for the money, the proceeds of the sale. Defendant did not 
admit or deny the execution of the bill of sale, but insisted, 
that if made at all, it was simply intended as a power of at- 
torney, to enable Stone to sell the negroes for Hay. The 
answer insisted that Hay was a minor when the paper was 
executed; denied the fraudulent destruction of the evidence 
in the Bible; denied all fraudulent combination with Johnson, 
and insisted that the release made by him was in good faith. 
It admitted the ability of the parties to take out administra- 
tion, and averred that their reason for not so doing, was their 
confidence in the statements of Thomas Stone. 

The Court refused to dissolve the injunction, and defend- 


ants excepted. 
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Both parties assigned error on the exceptions filed by them. - 
Coss & Hutt, for Buntyne. 

T. R. R. Coss, for Stone. 

By the Court.—Starnes, J. delivering the opinion. - 


[1.] The bill of sale from Hay to Stone, was admitted to 
record upon the affidavit of John McAlister, one of the two 
subscribing witnesses, who swore “that he saw the subscri- 
bing witness subscribe his name to the within bill of sale, and 
acknowledged for the within purposes.”’ 

It has been thought doubtful whether, according to this 
phraseology, the witness refers to an acknowledgment by the 
other witness or by the grantor; and the bill in this case 
prayed for a construction, by the Court, of this affidavit. . 

It is our opinion that an acknowledgment of having signed 
the instrument by the maker of the deed, was meant. The 
phraseology is very informal, and was, no doubt, the work of 
an uneducated person. But the meaning seems to be deter- 
mined by the fact, that there was nothing for the other. wit- 
ness to acknowledge. McAlister says that he saw him sub- 
scribe his name to the instrument. The acknowledgment, 
then, could only have been by the maker. And such, we 
hold, is the construction to be placed upon it. 

[2.] We think, therefore, that the Court erred in over-ru- 
ling this demurrer— 

1. Because that the allegations of the bill show a docu- 
mentary title to the slaves in question, which is not deficient 
on account of irregularity in the probate of the bill of sale, 
and of which it is our opinion that the defendants might have 
availed themselves, in defence of the Common Law action. 

2. Because they set forth such facts as, uncontroverted, 
appear to show that title to the slaves in question vested in 
Thomas Stone, by virtue of the Statute of Limitations of our 
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State; and this, too, we think might have been relied upon’ 
in the Common Law action. 

3. Because the facts relied upon as presenting an equita- 
ble bar, by reason of the lapse of time, and all other grounds 
for equitable interposition, which are set forth in said bill, 
are such as may be set up successfully as pleas to the Com- 
mon Law action. 

[3.] The Court below was right, in our opinion, in dismis- 
sing the bill as to David Johnson. According to the case 
made by that bill, he had relinquished all interest in the es- 
tate of Wm. T. Hay. It is true, the bill alleges that John- 
gon was fraudulently combining with Buntyne to recover 
these slaves; but it does not state that he had not executed 
@ legal and bona fide release. On the contrary, it alleges 
that he had executed a release, merely for the purpose of 
making himself a competent witness. Of course, if he had 
made himself a competent witness, he had released his inter- 
est; and if he had released his interest, he should not have 
been made a party. 

If it was intended to rely upon the fact that his release 
was a sham and a fraud, this should have been distinctly al- 
leged and assigned as a reason why he was made a party. 


Judgment reversed. 





No. 16.—Joun S. Eaton, plaintiff in error, vs. NatHAN YAR- 
BOROUGH, adm’r of Bulter, defendant in error. 


{1.] The maker of a promissory note, which was barred by the Statute of 
Limitations, upon its being presented to him for payment, acknowledged 
that it was a just debt, that it ought to have, been paid long before, and 
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gave a new promise to pay it when he finished a church which he was then 
building: Held, that the promissor referred to the completion of the church 
by him as a time of payment, and not as a condition upon which only the 
note was to be paid. 


Assumpsit, &c. in Floyd Superior Court. Tried before 
Judge Trippr, June Term, 1855. 


This suit was upon a promissory note. The defendant’s 
intestate had been declared a bankrupt under the law of 
1842. Plaintiff relied upon a new promise, which was as fol- 
lows: ‘ Defendant’s intestate said it was a just debt; that it 
ought to have been paid long before; that plaintiff had been 
kind to him, and that he would pay it as soon as he finished 
the Methodist Church, which he was then building in Rome ; 
and requested witness to bring the note back hese he return- 
ed from North Carolina, that “he might pay it.” Defendant's 
intestate died before the Methodist “Church was finished.™, At 
was completed before suit brought. ¥ 

The Court charged that this was a conditional promise, and 
that the plaintiff could not recover. 

This decision is assigned as error. 


PRINTUP, for plaintiff in error. 
T. W. ALEXANDER, for defendant in error. 


By the Court.—StTarnes, J. delivering the opinion. 


[1.] We think that the Court was mistaken in holding that 
the new promise in this case, was made only upon condition 
that the defendant’s intestate completed the building of the 
church upon w hich he was engaged. 

In our opinion, the reference to the church by defendant’ 8 
intestate, was for the purpose of specifying a time of pay- 
ment, and not as a condition upon the occurring of which, 
only, the money was to be paid. In such case, his death be- 
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fore the completion of the church, (which has been finished,) 
does not exonerate his estate from liability. 
Let the judgment be reversed. 





No. 17.—CuHambers, Jerrers & Co. plaintiffs in error, vs. 
Stoan, Hawkins & Co. defendants in error. 


[1.] In an attachment, the affidavit was, that C J & W, partners, using the 
name of C J & Co. were indebted, &c. and that the said C J & Co. reside 
out of this State, &c.: Held, that the affidavit was sufficiently certain. 


Attachment, in Floyd Superior Court. Decision by Judge 
TRIPPE, June Term, 1855. 


The affidavit, to obtain an attachment in this case, stated, 
“that James S. Chambers, Henry L. Jeffers & John B. 
Wynn, merchants and partners, trading under and using the 
name and style of Chambers, Jeffers & Co. are justly indebt- 
ed to deponent in the sum of $5.460,,%4,, besides interest; 
and that the said Chambers, Jeffers & Co. reside out of this 
State, so that the ordinary process of law cannot be served 
upon them.” 

A motion was made to dismiss the attachment, because the 
affidavit did not state that the individuals constituting the 
firm of Chambers, Jeffers & Co. resided out of this State. 

The Court over-ruled the motion, and this decision is as- 
signed as error. 


PrintvP, for plaintiff in error. 


T. W. ALexanper, for defendant in error. 
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By the Court.—BenninG, J. delivering the opinion. 


A partnership is two or more persons who occupy towards 
each other the relation of partners. It is not a being distinct 
from the members, which compose it. In this respect, a part- 
nership differs from a corporation. When, therefore, a part- 
nership is spoken of by its partnership name, and said to re- 
side or not to reside in any place, the meaning, it is to be 
presumed, is that the members composing the partnership, 
reside or do not reside in the place. 

If so, the affidavit in this case was sufficiently certain; and 
the Court below was right in holding that it was. 





No. 18.—Hoorer & Mircuett, plaintiffs in error, vs. THE 
Mewmpuis Br. Rat Roap & Steamboat Company, defend- 
ants in error. 


[1.] The fact that a case has been pending for four years in the Court, is no 
reason why a continuance should not be granted, provided, a proper show- 
ing be made, it not appearing that the delay was at the instance of the 
party applying for the continuance. 

[2.] Admitting that an Attorney has a general lien upon an execution in his 
hands for fees due him by the plaintiff, that lien does not extend to the 
Judgment. 


Motion, in Floyd Superior Court. Decision by Judge 
TripPE, June Term, 1859. 


Messrs. Hooper & Mitchell, as Attorneys of Joseph J. 
Printup, obtained a judgment against the R. R. & Steamboat 
Co. for $6.735. They gave notice in writing, to the defend- 
ant, of their claim for fees in that case, as well as for a gen- 
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eral balance of fees. Subsequently, the defendant in fi. fa. 
paid the whole amount thereof to D. S. Printup, as Attorney 
for Joseph J. Printup in whose hands the fi. fa. was. This 
was a motion to re-open the fi. fa. for the amount of their fees 
in this case, as well as for $300, the amount of two fees in 
two other causes which had been settled by the parties. The 
Court ordered the fi. fa. re-opened for the fees in that case, 
but refused the rule as to the balance. This refusal is as- 
signed as error by Hooper & Mitchell. 

The Memphis Branch R. R. & Steamboat Co. also sued out 
a bill of exceptions on various grounds; but the only one con- 
sidered by the Supreme Court, was the motion for a contin- 
uance, on the following grounds: 

1st. Because the original bill of injunction, enjoining the 
proceeding of the fi. fa. which was sought, by the rule of 
Hooper & Mitchell’s Attorney, to be opened for their fees, 
was lost or mislaid, it being important in the hearing of this 
cause, in order to show that Hooper & Mitchell abandoned 
the causes upon the filing of this bill of injunction. 

2dly. Because defendants, and the Attorney for defend- 
ants, had only within the last three days previous to the hear- 
ing, come within the knowledge of testimony which would 
clearly show that Daniel R. Mitchell, of the said firm of 
Hooper & Mitchell, had positively agreed, about the time 
said suits were commenced, to attend to them for Printup 
without charge, which facts were unknown to defendants or 
their Attorneys, until within three days of the hearing; and 
then too late to have the testimony which could have been 
shown by Achilles D. Shackelford, Esqr. who resides in Gor- 
don County. 

The Court would hear no showing, and ordered the cause 
to proceed. 

This refusal to continue, is assigned as error by the said 
R. R. & Steamboat Co. 


Printup, for R. R. & Steamboat Co. 


Waicur, for Hooper & Mitchell. 
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By the Court.—Lumpx1y, J. delivering the opinion. 


[1.] We hold that the continuance asked for should have been 
granted. It was refused because the case had already been 
in Court four years. But it does not appear that this delay 
was attributable to the company. It is fair to presume that it 
was kept there by consent. It became important to ascer- 
tain whether the agreement set up by Printup, to defeat the 
fee of Hooper & Mitchell, was really made. One witness, 
Smith, swears it was; and the application for a continuance 
was made in order to obtain the testimony of Col. Shackel- 
ford, to prove the same fact. Opportunity should have been 
allowed for this purpose. 

[2.] Whether the decision was right in No. 27, depends 
upon the fact of whether or not Hooper & Mitchell’s profes- 
sional employment, in the covenant case, continued after 
judgment. The proof is clear, that it did not. Consequent- 
ly, they had no lien on the execution in the covenant case, for 
the fees claimed by them in the other two cases. 





No. 19.—Baker, Witcox & Co. plaintiffs in error, vs. WIL- 
LIAM WIMPEE and others, defendants in error. 


[1.] In cases of partnership, the equity of separate creditors, will never be 
enforced to take away or control a right acquired by legal execution, on 
the part of joint creditors, against the separate estate. And it is only when 
the legal recourse of the joint creditor against the separate estate is termi- 
nated, and he has no claim against these assests, except in Equity, as in 
cases of death, bankruptcy ofa partner, &c. that the joint creditors are post- 
poned. 


Rule, in Cass Superior Court. Decision by Judge TRIPPE, 
June Term, 1855. 
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This was a motion to distribute money in the hands of the 
Sheriff, arising from the sale of the individual property of 
William Wimpee. There were fi. fas. against Wimpee, in- 
dividually, and also fi. fas. vs. Wimpee & Price, of an older, 
date. The Court passed the following order: 

‘‘The parties in interest in this rule having agreed that 
the balance in the hands of the Sheriff be distributed among 
the fi. fas. in the same way and manner as though a bill had 
been filed to settle their conflicting claims: Ordered, that 
the money be applied to the fi. fas. against Wimpee, individ- 
ually, and that the fi. fas. against Wimpee & Price be post- 
poned.” 


This decision is assigned as error. 

PRINTUP, for plaintiff in error. 

T. W. ALEXANDER, for defendant in error. 

By the Court.—Starnes, J. delivering the opinion. 


[1.] The case of Cleghorn vs. The Insurance Bank of 
Columbus, (9 Ga. 319,) is decisive of the point made in the 
case before us. ‘The whole subject is there fully discussed by 
my learned colleague, Judge Lumpkin, and I need not do 
more than refer to it, for the reasons which influence us in: 
reversing the judgment of the Court below, in this case. 

It is in that case shown, that whatever may have been held 
as to the power of a Court of Equity to restrain a joint cred- 
itor from proceeding against the separate estate of a partner, 
the equity in favor of separate creditors will never be enforced 
to control or take away a right acquired by legal execution 
on the part of joint creditors against the separate estate. 
And that it is only when the legal recourse of the joint cred- 
itors against the separate estate is terminated, and they have 
no claim against these assets except in Equity, as in cases of 
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bankruptcy, death, &c. of a partner, that the joint creditors 
are postponed. It is added, that “‘this is agreed to be the 
law, even in those Courts which recognize the rule,” that the 
joint creditors are to be postponed to the separate creditors 
in such a case. 

In the case now before us, the plaintiffs in error are enfor- 
cing their lien in a Court of Law, and have not voluntarily 
come into a Court of Equity for this purpose. They have 
been, it is true, (by the agreement, that “the case should be 
decided as though a bill had been filed to settle the conflicting 
claims,’’) as it were brought here by a bill in Equity; but of 
course they are so drawn into a Court of Equity, with all the 
legal rights which they had previously acquired ;* which legal 
rights were sufficient for their purpose. Their legal recourse 
had not terminated when they were thus drawn into Equity; 
and therefore, as we have just seen, they should not be. post- 
poned to the separate creditors of Wimpee. 

Judgment reversed. 





No. 20.—W11aM R. Situ, plaintiff in error, vs. Tue Crty 
CounciL oF Rome, defendant in error. 


[1.] A gift of the right of way, is not a gift of the earth and other materials 
which may exist within the boundary lines of the way, the right of which 
is given. - 

[2.] It is almost a matter of course to grant an injunction to stay waste. 


Application for injunction. Decision by Judge Trippe, 
at Chambers, 27th June, 1855. ' 


Wm. R. Smith prayed an injunction on the following facts: 
He was the owner of a parcel of land within the corporate 
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limits of the City of Rome, upon which lot there is a valuable 
stone quarry, worth $3.000, upon the bank of Etowah River ; 
also a valuable sand bank, worth $1.000; and the piece of land 
is also of great value as a residence, viz: $2.500. The 
Mayor & Council of Rome quarried large quantities of rock 
from the said land, removed trees therefrom, and thereby 
caused irreparable injury to the lot. The bill alleged that 
Rome was a growing city, and that the value of this quarry 
was increasing rapidly, and would be very great; that a part 
of the rock is limestone, and will be immensely valuable for 
burning of lime; that there is also a ferry landing on this lot, 
which communicates with valuable land on the opposite side 
of the river, and that the said corporation is destroying the 
usefulness of the said ferry landing. ‘The bill prayed for an 
injunction. 

The Mayor & Council answered, that upon the application 
of complainant, they had laid out two streets over his land, 
and declared the same public streets; that they have only 
cut down these streets so as to make them level and passable ; 
and in so doing have used the rock for macadamizing some 
of the streets of the city, and building a few culverts; that 
the sand bank alluded to, is in the street. The value of the 
property was admitted, but the damage done denied; and 
especially, that it was irreparable. 

The Court refused the injunction, and this decision is as- 
signed as error. 


Wrieut, for plaintiff in error. 


T. W. ALEXANDER, for defendant*in-error. 
By the Court.—BENNING, J. delivering the opinion. 


In this case, we assume that the answer is true. 

The answer says, in substance, that the complainant gave 
to the defendant the right to open two public streets through 
his land; that the defendant, in the exercise of this right, 
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opened the two streets; that a “high rocky bluff” projects 
itself a part of the way across the track of one of the streets ; 
that the defendant took from this bluff, at a point within the 
boundaries of the street, some rock, and used the rock in ma- 
cadamizing the streets of Rome and in building culverts; and 
that the defendant claims the right, thus, to take and use 
‘such of the rock as is within the boundaries of the street. 

The first question therefore is, whether the defendant has 
this right ? 

The gift, by the complainant to the defendant, was that of 
the right of way over his land. It was no more than that. 

Is a gift of the right of way a gift of the earth, rock, trees, 
and other materials which may happen to exist within the 
boundaries of the way? Isa gift of the right of way a gift 
of all the gold that may exist beneath the surface of the 
way, the right to which is given? 

In Goodtitle ex dem. Chester vs. Acker and Elmes, (1 
Burr. 143,) Lord Mansfield said: “1 Ro. Abr. 392, Letter 
B. Pl. 1, 2; is express, ‘that the King has nothing but the 


passage for himself and his people; but the freehold and all 


profits belong to the owner of the soil.’ So do all the trees 
upon it and mines under it (which may be extremely valua- 
ble.) The owner may carry water in pipes under it. The 
owner may get his soil discharged of this servitude or ease- 
ment of a way over it, by a writ of ad quod damnum.” 

And in Lade vs. Shepherd, (2 Str. 1004,) which was an ac- 
‘tion by the owner for trespass done by the appropriation of a 
part of a street which he had laid out on his land, the Court 
say, ‘It is certainly a deduction to the public, so far as the 
public has occasion for it, which is only for a right of pas- 
sage. But it never was understood as a transfer of the abso- 
lute property in the soil.” 

To the same effect is 2 Inst. 705. (See Woolvych on 

Ways, 5.) 

[1.] A gift, then, of the right of way, is not a gift of the 
earth and other materials that may exist within the boundary 
lines of the way, the right of which is given. 
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It follows that the defendant did not have the right to take 
rock from “the rocky bluff’”’ aforesaid, to be applied .to the 
macadamizing of the streets of Rome, and to the building of 
culverts. The defendant, no doubt, has the right to level 
the bluff, so as to make the street passable the whole width 
of it. In the right to make the street, is implied the right 
to do this. The defendant having the right to make the 
street, has’a right to do every thing requisite to the making 
of the street. And this is the limit of the defendant’s right. 
The fragments of rock that might result from the process of 
levelling the bluff, would belong, not to the defendant, the 
owner of no more than the right of way, but to the complain- 
ant, the owner of the soil. 

The next and only other question is, whether the complain- 
ant had the right to an injunction to stop the defendant from 
taking rock from “the rocky bluff” aforesaid, and applying 
it to the uses of the City of Rome in macadamizing streets 
and building culverts ? 

[2.] And we think he had. Taking rock for the purpose 
of applying it to the uses aforesaid, would amount to the 
commission of waste. (Com. Dig. Wast. (D. 4.) And an 
injunction to stay waste, has become almost a matter of 
course. (Moore vs. Ferrell et al. 1 Kelly, 11; Eden. on 
Inj. 198, -’9.) 

We think, therefore, that an injunction to prevent the de- 
fendant from taking the rock, to be applied to the uses afore- 
said, should have been granted. 
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No. 21.—Tue Mayor & Councit or Roms, plaintiffs in error, 
vs. Davip D. Duxs, defendant in error. 


[1 ] Before a judgment of the Circuit Court ‘Will be reversed, the burden is 
upon the party complaining to show, affirmatively, that it was erroneous, 


Mandamus. Decision by Judge Trippz, at Chambers, 
June 26, 1855. 


David D. Duke applied for a mandamus, to compel the 
City Council of Rome to grant him a license to retail spiritu- 
ous liquors. In his petition, he alleged that he had complied 
with the city ordinances, in every respect, and that they re- 
fused to grant him a license. 

The City Council responded that the applicant had not 
complied with the ordinances; and if he had, they insisted 
that they had full discretion to grant or refuse a license to 
any one they may see proper; and that the applicant was 
unworthy to have such a license. 

The Court granted a mandamus absolute, and this decis- 
ion is assigned as error. 


UnDERWOOD, represented by HuLL, for plaintiffs in er- 
ror. 


Wricut and PrintupP, for defendant in error. 


By the Court.—Lumpk1in, J. delivering the opinion. 


[1.] We are called upon to reverse a judgment made uponan 
Ordinance of the City of Rome,;- without having the ordi- 
nance before us. We cannot assume that responsibility. 
The council may be clothed with discretionary power to grant 
or withhold a license. If so, the fact should have been made 
to appear. Upon one point we are clear, namely: That an 
ordinance, like a statute, should operate uniformly. And 
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that the council had no right to make the applicant’s case an | 
exception. Unless the authority to discriminate is conferred a 
by the charter, all who bring themselves within the provis- 
ions of the ordinance, are entitled to its privileges. 





No. 22.—Jos Rogers, plaintiff in error, vs. WM. A. Fort 
et al. defendants. 


[1.] Whenever an executor commits a breach of trust, and another person 
takes advantage of the devastarit, knowing that the executor is not pro- 
ceeding according to the terms of the will, such complicity will authorize 
those interested in the estate to hold the purchaser liable. 


In Equity, in Floyd Superior Court. Decision on demur- 
rer, by Judge TRIPPE. | 


This was a bill filed by the heirs and legatees of Zachariah 
B. Hargrcves, setting forth, that in 1839, said Hargroves had 
sold to Job Rogers a large estate in Cass County, for the sum 
of 36.000 dollars. The sale was consummated, and Rogers 
took possession of the estate, giving Hargroves four promis- 
sory notes for the aggregate sum above stated. Shortly af- 
terwards, Hargroves died, leaving his widow, Malinda Har- 
groves, executrix, and James M. Spullock executor, of his 
Jast will and testament. 

Said will commenced in the following words (after naming 
his executors): ‘*I have confided to them all the authority 
which I, by law, possessed over the control of my own pro- 
perty ; they are authorized to make all contracts; to execute 
all instruments in writing, in fulfilment thereof, which my 





- estate may seem to require.” 


In another item were the following words: “ Having sold 
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to Job Rogers real estate to a considerable amount, it is my 
desire that as much indulgence be extended to him in the 
payment therefor, as was be considered for the interest of 
my estate.’ 

The bill went on to charge, that Rogers being related by 
marriage to Mrs. Hargroves, partly by his influence over her 
and partly by threats, that he would sell his property and 
leave the State, and thereby defeat the collection of said debt 
against him, in fraud of the rights of the creditors and lega- 
tees, induced the said executors to rescind the sale of said 
land, which had much declined in value in the meantime, and 
to give him, moreover, the sum of six thousand dollars to re- 
scind it. The executors afterwards sold the estate for 10.000 
dollars. 

The bill further charged, that the executor and executrix 
were both insolvent, and prayed that Rogers might be decreed 
to account for the amount of said notes, (less the amount for 
which the estate had been sebseqiently sold,) with interest ; 
and also for said sum of six thousand dollars, which he had 
received for rescinding said sale. 

The bill was demurred to for want of Equity, and also be- 
cause said executor and executrix were not made parties. 

The Court ordered that the bill be amended, by making 
them parties defendant, and over-ruled the demurrer for want 
of equity. 

To which decision, over-ruling the demurrer, the defenid- 
ant excepts. 


UNDERWOOD, represented by Hut, for plaintiff in error. 


WriGut, for defendants. 


By the Court.—Starnes, J. delivering the opinion. 


We are of opinion that the allegations of this bill do not 
constitute a charge of legal fraud against Job Rogers, or of 
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duress practiced by him, in operating on the affections of his 
sister-in-law, Mrs. Hargroves, or the fears of Mr. Spullock. 

For myself, I have experienced some difficulty in agreeing 
that the charges of this bill clearly enough set forth such 
acts as make Rogers responsible for a devastavit, by the ex- 
ecutors. And as the case goes back, I would suggest that 
these charges be made more distinct, by amendment, if the 
facts authorize it. But my brethren are clearly of the opin- 
ion, that these allegations show, that by reason of the in- 
fluences practiced by Rogers on the executor and executrix, 
they did what they had no right to do; what was not for the 
best interest of the estate; and therefore, that which they did 
amounted to a devastavit. It is thought that the charges of 
the bill show a complicity on the part of Rogers, with the acts 
of Spullock and Mrs. Hargroves, or a taking advantage of 
those acts, knowing that they were wrong. 

Whenever an executor commits a breach of trust, and an- 
other person takes advantage of the devastavit, knowing that 
the executor is not proceeding according to the terms of the 
will, such complicity will authorize those interested in the 
estate to hold the purchaser liable. (McLeod vs. Drummond, 
14 Ves. 355; Andrews vs. Wrigley, 4 Bro. Ch. R. 125; 
Keane vs. Roberts, 4 Madd. 357; Ram. on Assets, Ch. 37, 
§4, pp. 491, 492; Adair vs. Shaw, 1 Sch. § L. 261; 1 Sto- 
ry's Eq. 580, 581.) 

Judgment affirmed. 
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The Gov. &e. vs. The Justices Clark Co. 





No. 23.—TuE Gov. ex rel. G. B. Hayaoop, adm’r, &c. plain- 
tiff in error, vs. THE JUsTICHS OF THE INFERIOR CoURT OF, 
CLARK County, defendants in error. 


[1.] There was a petition for a mandamus to be directed to the Inferior Court, 
requiring that Court to indemnify the Sheriff out of the county treasury, 
for a loss he had sustained by the escape from jail of a prisoner, confined 
therein under aca. sa.—an escape, the opportunity for which was supplied 
by the insufficieney of the jail. - The petition did not show whether the In- 
ferior Court had, at or before the escape, power over such a fund as would. 
have enabled it to render the jail sufficient. The petition was dismissed: 
Held, that the petition was properly dismissed. 


Mandamus, in Clark Superior Court. Decision by Judge 
JACKSON, at Chambers, 6th September, 1855. 


Green B. Haygood, as the administrator of James Hen- 
don, petitioned for a mandamus nisi, against the Justices of 
the Inferior Court of Clark County, upon the following state 
of facts: 

In August, 1848, Older Neal obtained a judgment, in 
Clark Superior Court, against Haygood as the administra- 
tor of Hendon, former Sheriff of said county, for the sum of 
$3219 49, on account of the escape of John Totty, a defend- 
ant in ea. sa. from the common jail of said county. The pe- 
tition showed that the escape was effected without the negli- 
gence, default or misconduct of Hendon or his Jailor, but 
wholly on account of the insufficiency of the jail; that, by 
law, he was compelled there to confine the defendant in ca. 
sa. and that the duty of providing and keeping in repair a 
safe and sufficient jail, was devolved, by law, upon the Justi- 
ces of the Inferior Court of said county, at the expense and 
charge of the county; that the said Court were therefore lia- 
ble to indemnify-the Sheriff for the loss thus incurred by the 
insufficiency of the jail; that he had applied to the said Court 
for an order on the County Treasurer for the amount paid out 
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duress practiced by him, in operating on the affections of his 
sister-in-law, Mrs. Hargroves, or the fears of Mr. Spullock. 

For myself, I have experienced some difficulty in agreeing 
that the charges of this bill clearly enough set forth such 
acts as make Rogers responsible for a devastavit, by. the ex- 
ecutors. And as the case goes back, I would suggest that 
these charges be made more distinct, by amendment, if the 
facts authorize it. But my brethren are clearly of the opin- 
ion, that these allegations show, that by reason of the in- 
fluences practiced by Rogers on the executor and executrix, 
they did what they had no right to do; what was not for the 
best interest of the estate; and therefore, that which they did 
amounted to a devastavit. It is thought that the charges of 
the bill show a complicity on the part of Rogers, with the acts 
of Spullock and Mrs. Hargroves, or a taking advantage of 
those acts, knowing that they were wrong. 

Whenever an executor commits a breach of trust, and an- 
other person takes advantage of the devastavit, knowing that 
the executor is not proceeding according to the terms of the 
will, such complicity will authorize those interested in the 
estate to hold the purchaser liable. (McLeod vs. Drummond, 
14 Ves. 355; Andrews vs. Wrigley, 4 Bro. Ch. R. 125; 
Keane vs. Roberts, 4 Madd. 357; Ram. on Assets, Ch. 37, 
§4, pp. 491, 492; Adair vs. Shaw, 1 Sch. ¢ L. 261; 1 Sto- 
ry’s Eq. 580, 581.) 

Judgment affirmed. 
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The Gov. &c. vs. The Justices Clark Co. 





No. 23.—TueE Gov. ex rel. G. B. Hayaoop, adm’r, &e. plain- 
tiff in error, vs. Tuk JUSTICES OF THE INFERIOR COURT OF 
CLARK County, defendants in error. 


[1.] There was a petition for a mandamus to be directed to the Inferior Court, 
requiring that Court to indemnify the Sheriff out of the county treasury, 
for a loss he had sustained by the escape from jail of a prisoner, confined 
therein under aca. sa.—an escape, the opportunity for which Was supplied 
by the insufficieney of the jail. The petition did not show whether the In- 
ferior Court had, at or before the escape, power over such a fund as would 
have enabled it to render the jail sufficient. The petition was dismissed : 
Held, that the petition was properly dismissed. 


Mandamus, in Clark Superior Court. Decision by Judge 
JACKSON, at Chambers, 6th September, 1855. 


Green B. Haygood, as the administrator of James Hen- 
don, petitioned for a mandamus nisi, against the Justices of 
the Inferior Court of Clark County, upon the following state 
of facts: 

In August, 1848, Older Neal obtained a judgment, in 
Clark Superior Court, against Haygood, as the administra- 
tor of Hendon, former Sheriff of said county, for the sum of 
$3219 49, on account of the escape of John Totty, a defend- 
znt in ca. sa. from the common jail of said county. The pe- 
tition showed that the escape was effected without the negli- 
gence, default or misconduct of Hendon or his Jailor, but 
wholly on account of the insufficiency of the jail; that, by 
law, he was compelled there to confine the defendant in ea. 
sa. and that the duty of providing and keeping in repair a 
safe and sufficient jail, was devolved, by law, upon the Justi- 
ces of the Inferior Court of said county, at the expense and 
charge of the county; that the said Court were therefore lia- 
ble to indemnify. the Sheriff for the loss thus incurred by the 
insufficiency of the jail; that he had applied to the said Court 
for an order on the County Treasurer for the amount paid out 
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by him, to be paid out ofsuch funds as were or might thereaf- 
ter come into the treasury, not otherwise appropriated for the 
ordinary and necessary county purposes, which application 
they refused to consider or to grant. . 

Upon this petition a mandamus nist was granted, on 14th 
July, 1854. 

In the return of the Justices to this mandamus, they insisted 
among other things—Ist. That the demand of the petitioner 
was barred by lapse of time. 2d. That in 1849, the relator 
applied for a mandamus on the same grounds, which was re- 
fused by the presiding Judge, and that he was consequently 
barred. It was admitted, at the hearing, that this refusal 
was on the ground that relator had an action at Law, which 
remedy he afterwards tried, and was finally cast in by the de- 

cision of the Supreme Court, that it was not the proper rem- tk 
edy. 
A motion was made to dismiss the mandamus nisi, on the 
ground that the relator was not entitled to relief upon the 
facts stated. At the same time, the sufficiency of the above 
return was argued before the presiding Judge. , 
He decided that the returns were insufficient, and defend- 
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ants excepted. ° ; 
He also sustained the motion to dismiss the mandamus, and 





relator excepted. 
Each party assigned error upon these exceptions. ‘ 


T. R. R. Coss, for relator. 


Cons & Hutt; Prepizs, for Inferior Court. 





By the Court. —Burnnine, J. delivering the opinion. 


| [1.] Ought the mandamus to have been dismissed ? 

| The argument of the side which says no to this question, 
may, I think, be stated as follows: 

1. The damage to the relator’s testator, was occasioned by | 
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2. The escape would not have happened, if the jail had 
been sufficient. 

3. The jail would have been sufficient, if the Inferior Court 
had not been guilty of neglect. 

4, For a neglect in the Inferior Court, which occasions 


‘damage to an individual, the people of the county, and not 
‘the members of the Inferior Court, are liable. 


5. For such a neglect, the people of the county may be 
sued by a suit against the Inferior Court; for the Inferior 
Court is a corporation, and one which represents the county ; 
or the county is, itself, a corporation, by the name of the In- 
ferior Court. 

The third proposition in this argument cannot be admitted. 
It may never have been in the power of the Inferior Court to 
make the jail sufficient. That Court may never have had 
the money necessary to the making of the jail sufficient. But 
if it never had, then that the jail was not sufficient, cannot 
be imputed into neglect in the Court. 

Whether the Inferior Court ever had the necessary money 
or not, does not appear. Nothing appears, from which any 
inference can be drawn, as to what was the state of the coun- 
ty treasury at or before the time of the escape; nothing from 
which any inference may be drawn as to what were the uses 
which the Inferior Court had for money; as to what were the 
calls that existed for county expenditure. 

And it is not in the power of the Inferior Court to replen- 
ish, at will, the county treasury. That treasury gets its 
main supplies from county taxation; and no county tax can 
be laid by the Inferior Court, “ unless two thirds of the 
‘Grand Jury of the county shall first recommend the same at 
a regular term of the Superior Court.” (Cobb’s Dig. 184.) 

But unless it appeared that the Inferior Court had the 
money required for making the jail sufficient, it is to be pre- 
sumed that it had not that money ; for it is to be presumed, 
until the contrary be shown, that every public officer does 
his duty. It is to be presumed, therefore, that if the Court 
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had had the money, it would have used it, and so, have made | 
the jail sufficient. 

And of this opinion is the whole Court. 

It follows, that as things stand, the proposition, that ‘the 
jail would have been sufficient if the Inferior Court had not 
been guilty of neglect,” cannot be received as true. 

But unless this proposition can be received as true, there 
is, manifestly, no case for a mandamus. And therefore, the 
judgment of the Court below dismissing the mandamus, must 
have been right. 

This is the conclusion to which this Court come. But be- 
sides the reason just given, there is another which also oper- 
ates on me individually—a reason of far greater breadth and 
depth. 

This petition for a mandamus, is substantially a suit, not 
against the Inferior Court, but against the county. It is 
conceded, by the Counsel for the petition, that the members 
of the Inferior Court, in their private capacities, are not lia- 
ble. But if they are not liable in their private capacities, 
then, in my opinion, nobody is liable. The people of the 
county, I think, are neither directly nor indirectly liable. 

I believe that there is not to be found a decision of any 
Court, whose decisions are entitled to be considered precedents 
for this Court, to the effect that a county is liable in a case of 
this sort. In Russell and others vs. The Men of Devon, (2 
D. § E. 661,) the “experiment,” whether, in such a case, 
the people of a county are liable, was tried, and the experi- 
ment failed. 

And why should the people of the county be liable, in such 
a case, assuming now the case to be such as the argument 
for the mandamus represents it to be, viz: a case in which 
the damage is to be imputed to the neglect of the Inferior 
Court ? 

Is it because the Inferior Court is the agent of the people 
of the county? It is of the essence of an agency, that the 
agent hold his office at the will of the principal—that the 
agent be under the absolute control of the principal. But 
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the members of the Inferior Court hold their office, not at 
the will of the people of the county, but for a term of years 
fixed by law. Nor are they at all under the control of the peo- 
ple of the county. No. Itis the people of the State of 
whom the Inferior Court is the agent. It is they who provi- 
ded for the Court when they made their Constitution; it is 
they whose Governor commissions its members; it is they, to 
each and all of whom its services are due; it is they who, in 
their sovereign capacity, can dismiss its members from office ; 
or, at will, ¢ontrol them whilst in office. 

But even if the Inferior Court were the agent of the coun- 
ty; still, in my opinion, the county would not be liable for 
the misconduct of that Court. A county is a corporation of 
the municipal kind, or it is not a corporation of any kind. If 
it is a municipal corporation, it is not liable for the miscon- 
duct of the Inferior Court, though that may be its agent; for 
it is a principal not denied in the discussion of this case, that 
a municipal corporation is not lable for the acts or omissions 
of its officers. ) 

If a county is not a corporation of any kind, still less can 
it be liable for the misconduct of the Inferior Court; for in 
that case, it cannot have an agent or an oflicer—it cannot be 
a principal. In that case, it is not a person of any sort. If 
a county is not an artificial person, it is no person at all; 
for, manifestly, it is not a natural person. 

But if I did not think this were so; if I thought that a 
county is a corporation, and one that is liable for the miscon- 
duct of its agents, I could not agree that it may be sued for 
their misconduct by a suit brought against the very agent 
guilty of the misconduct. I should have to insist that the 
suit should be brought in some other way. If it is possible 
to hold that the Inferior Court may be the agent of the 
county for some purposes—purposes specially pointed out by 
express law, such as holding Courts and keeping in good con- 
dition court-houses and jails, it is not, I hardly think, possi- 
blé to hold that it is the agent of the county for all purposes; 
or, indeed, the agent for any other purpose than one which 
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is expressly designated by law. It is not expressly said, by 
any law, that the county shall be sued by a suit brought 
against the Inferior Court as the county’s agent. 

Finally: In any view of the case, is mandamus the reme- 
dy? Does mandamus lie against any sort of a party, to com- 
pel the payment of unliquidated damages—to compel. the 
payment of so much as a Jury may, at some time after the 
granting of the mandamus assess? I think not. And that, 
I take it, is the object of this suit. It is true, that the 
amount which the Sheriff had to pay for the escape of the 
person who was confined under the ca. sa. appears ; but there 
also appears enough to satisfy me that that person was insol- 
vent; and if he was, the amount which the Sheriff paid, is 
not the measure of the damages which the county would have to 
pay, if it should have to pay any amount at all. (16 Ga. R. 
423.) 

I waive the question whether, under any circumstances, a 
judgment against one party can be taken as a liquidation of 
the damages which may be due from another party. 





No. 24.—Joun Epps, plaintiff in crror, vs: THe STATE oF 
GEORGIA: 


[1.] It is better that trials before triors, to test the competency of a Juror, 
should, as in all other cases, be conducted publicly ; still, they are not res- 
tricted to this mode only. 

[2.] Where a Juror has been set down as disqnalified, from a misapprehen- 
sion of his answer, it is competent for the Court to correct the mistake, 
whenever it is discovered, and restore the Juror to the panel. 

[3.] Itis the right of the Court, either in civil or criminal cases, to propound 
any questions to the witnesses, which it may see fit, during the progress of 
the trial. 


[4.] In cases of doubt, character is essential; and in all: such cases, should 
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preponderate in favor of innocence, especially where life isinvolved. But 
where the charge is positively proved, it cannot avail. 


[5.] If one makes an attack upon the person or premises of another, with in- 
tent to kill; and the gun of the assailant is accidentally discharged in the 
struggle, and the life of the other destroyed, it is murder. 


[6.] To be of a Jury, in case of felony, one must have resided six months in 
the county, previous to the trial; a challenge, however, for want of qualifi- 
cation, in this respect, must be made before the Juror is sworn. 


[7.] A casual remark, made to or by a Juror to another person, in the pres- 
ence of the Court, is not of itself, necessarily suggestive of such an irreg- 
ularity as will set aside the verdict. 


[8.] Proof by a single witness, of the formation and expression of an opin- 
ion by a Juror against the defendant, will not be sufficient to impeach the 
verdict—the Jurorhimself having previously denied the fact, on oath, in his 
examination before the triors. 


Indictment for murder, in Clark Superior Court. Tried 
before Judge Jackson, August Term, 1855. 


Defendant moved for a new trial in this stated case, on the 
following grounds: 

Ist. That the Court allowed the two triors, being Jurymen 
sworn to try the cause, to take out Benjamin Jones and other 
persons who were declared incompetent .to try the case, and 
to converse with said persons in private. 

2d. That the Judge said, in presence of a full panel of 
Jurors, that it was a strange thing that a man should have a 
decided opinion without having heard the testimony in the 
case. 

3d. That the Court erred in his charge to the triors in the 
case of John Hawkins, a Juror who stated, in answer to ques- 
tion, that his opinion was now fixed and decided, provided 
the reports are true; that he had heard that the defendant 
had shot his father at his own house, and his opinion was, that 
he ought to be hung, and that he would give the defendant a 
fair trial. As to this Juror, prisoner’s Counsel requested the 
Court to charge the triors, in arriving at the influence of a 
previously expressed opinion on the mind of a Juror, the tri- 
ors must judge for themselves, from the opinion expressed, 
and their knowledge of human nature, and not from what 
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the Juror, himself, may say as to its influence upon his mind; 
which charge the Court declined to give. Second. That the 
fact that the Juror formed his opinion from a portion, only, 
of the facts, is no reason why he is competent, provided his 
opinion is fixed. Upon which last request the Court charged, 
that an opinion, to disqualify, must be based on some of the 
facts or circumstances; and that the triors were to judge 
from the portion of the facts which the Juror heard, whether 
or not his opinion could deter him from giving the prisoner a 
fair trial. 

The triors returned the Juror competent, and the prisoner 
challenged him. 

4th. That the Court erred in reference to Frances M. 
Blackman, a Juror who was put on triors, and being under- 
stood to answer that he had formed and expressed a decided 
Opioion, was sit down for cause by Mr. Cobb, prisoner’s 
Counsel, as many other Jurors, giving similar answers, 
had been sit down, by a kind of tacit consent with Solic- 
itor General. The Solicitor General then announced that 
the panel was exhausted; the Clerk stated that there were 
only three others on the new panel, when the Court said 
he was informed that Mr. Blackman was misunderstood in his 
answer ; that he had answered he had formed no opinion 
whatever; whereas, he had been understood to answer that 
he had formed and expressed a decided opinion. The Court 
placed him again on the triors, and he was pronounced com- 
petent, and was challenged by prisoner. 


5th. That the Court erred, after the Solicitor General had 
asked the first question of Sanford Roberts, one of the State’s 
witnesses, in taking the examination of said witness out of the 
hands of the Solicitor General and examining said witness 
himself. 

6th. That the Court erred in declining to charge the Jury 
as requested in the words requested (in writing); that is, 
“that in a case where there is but one witness to the immedi- 
ate.facts of the killing, as in this case, then the previous 
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peaceable and good character of the prisoner is, of itself, suf- 
ficient to raise a reasonable doubt of his guilt. 

7th. That the Court erred in charging the Jury, that if the 
prisoner went to the house of the deceased with the intention 
of killing him, and broke down the door for the purpose of 
killing him; and in breaking down the door, the gun went 
off accidentally and killed deceased, the prisoner is guilty of 
murder; whereas, there was no evidence to warrant such 
charge. Because James Dee, one of the Jurors who tried 
the cause, was not a competent Juror, not having resided in 
said county but four months before the trial; which fact was 
unknown to the prisoner and his Counsel, until after said Ju- 
ror was sworn to try the case. 

9th. That Joseph M. Williams conversed with William 
Wood and another Juror, in the Court house, after they were 
sworn as Jurors to try the case. 

10th. That John C. Benedict, one of the Jurors who tried 
said case, who was put upon triors, and denied before them 
having ever formed or expressed any opinion as to this case, 
and was by them decided to be competent, had previously 
formed and expressed a decided opinion, unfavorable to the 
prisoner; which fact was unknown to the prisoner or his 
Counsel until after the verdict was rendered in said case. 

In support of the motion, the following affidavits were filed : 


GEORGIA, CLARKE CounTY: 

Personally appeared, Anderson W. Reese, who being duly 
sworn, says, that after a portion of the Jury were sworn in 
the case of The State vs. John Epps, on his trial for murder in 
Clark Superior Court, at August Term, 1855, he, deponent, 
saw persons conversing with the Jury; and more especially 
did he see Joseph M. Williams of said county, holding such 
conversation with William Wood, one of said Jury. 

ANDERSON W. REESE. 

Sworn to and subscribed before me, in open Court, Au- 

gust 50, 1855. JoHN CALVIN JOHNSON, 
Clerk 8. C. Clark County, Georgia. 
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THe STATE 
v8. \ Murder. 
Joun Epps. 

Personally appeared, in open Court, Thomas R. R. Cobb, 
Howell Cobb, William H. Hull and C. Peeples, Counsel for 
defendant, who being duly sworn, saith, at the trial, James 
Dee was taken and sworn as a Juror in the above case ; they 
were not aware of the tact that the said Dee had resided 
in this county only four months; that he was put upon triors 
at the instance of defendant, and found competent. 

HOWELL COBB, 
THOS. R. R. COBB, 
WILLIAM H. HULL, 
C. PEEPLES. 
Sworn and subscribed in open Court, August 20th, 1855. 
Asa M. Jackson, 
Ordinary Clarke County, Georgia. 


The above stated Counsel farther state, on oath, that they 
had no knowledge or intimation that the Juror, Benedict, had 
formed and expressed an opinion as to this case, until after 
the verdict was rendered. TILOS. R. R. COBB, 

HOWELL COBB, 
WM. H. HULL. 
Sworn and subscribed in open Court, August 20th, 1855. 
JOHN CALVIN JOHNSON, 
Clerk 8. C. Clarke County, Georgia. 


Tur STATE vs. Joun Epps. 

In open Court appeared John Epps, who, on oath, saith 
that he was not aware that James Dee was not a citizen of 
this county; and consequently, not qualified to act as a Ju- 
ror, until after the verdict was returned by the Jury. \ 

JOIUN EPPS. 

Sworn to and subscribed before me, August 20th, 1855. 

Asa M. Jackson, 
Ordinary Clarke County, Georgia. 
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GEORGIA, CLARKE CouUnNTY: 

Personally appeared, James Dee, who, on oath, saith that 
he has been a citizen of this county only four months; that 
he was one of the Jury that tried the case of The State’ vs. 
John Epps, murder; that he formerly resided in this,county 
and had his family here; that in the month of March, 1854, 
he moved away from this county, with the intention to remain, 
and carried his family with him; that his family, up to this 
time, remained away, and that he returned to this county to 
reside about four months ago; that he did not state these 
facts when sworn as a Juror. JAMES DEE. 

Sworn and subscribed before me this 20th of August, 1855. 

JOHN CALVIN JOHNSON, 
Clerk 8. C. Clarke County, Georgia. 


~ ertor Court 
Joun Epps. rm — 


Personally appeared, in open Court, the defendant, John 
Epps, who, on oath, saith that he was not aware that John 
C. Benedict, one of the Jurors who sat on said case, had ever 
expressed any opinion with reference to this case, until he 
was sworn as a Juror in this case; that said Benedict was 
put upon triors by defendant, and before them denied having 
ever formed or expressed any opinion with regard to the case, 
and was declared by them to be competent, and was then ac- 
cepted by defendant. JOHN EPPS. 

Sworn to and subscribed before me, this 20th Aug. 1855. 

JouNn CALVIN JOHNSON, 
Clerk 8. C. Clarke Co. Ga. 


f 
Tug State pees for Murder, in Clarke Su- 


STATE OF GEORGIA, CLARKE CouUNTY: = 
Personally appeared before me, John Calvin Johnson, Cl’k 
Superior Court of said county, Francis W. Winfrey, who, 
being duly sworn, deposeth and saith, that in the months of 
May, June and July of the present year, he, as often as six 
times, (and he thinks oftener,) heard Jokn C. Benedict, a 
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Juror in the case of The State vs. John Epps, murder, say 
“that if he ever should be on the Jury, he would hang John 
Epps, and that he ought to be hung.”’ 
F. W. WINFREY.’ 
Sworn to and subscribed before me 8th day of Sept. 1855. 
JOHN CALVIN JOHNSON, 
Clerk 8. C. Clarke Co. 











iY GEORGIA, CLARKE CouNTY: 
| Walton H. Booth, of the County and State aforesaid, per- 
sonally before me, on oath, says, that William Wood, one of the 
Jurors on the trial of John Epps, in Clarke Superior Court, 
| at August Term, 1855, frequently said in his presence, short- 
ly after the death of Thomas N. Epps, that if he was on the 
| Jury for the trial of said John Epps, that he would go for 
Wl hanging him, and would stay on the Jury until he “ growed” 
Wf to the bench, and that the said John Epps ought to be hung 
without a Jury. WALTON H. BOOTH. 
My Sworn and subscribed before me 8th Sept. 1855. 
ul JOHN CALVIN JOHNSON, 
! Clerk S. C. Clarke Co. 


















GEORGIA, CLARKE CouNTY: 


Personally appeared Wilson Lumpkin Biggs, who, on oath, 
saith that he heard John C. Benedict, about three months 
ago, say “‘that John Epps, the prisoner, ought to be hung; that 
if Epps was not hung, no man ought to be hung.” 

his 
- WILSON LUMPKIN & BIGGS. 
mark. 

Sworn to and subscribed before me this 20th Aug. 1855. 

JoHN CALVIN JOHNSON, 
Clerk 8S. C. Clarke Co. 






















i In over-ruling the motion for a new trial, the Court took 
| up the several grounds serdatim, and disposed of them as fol- 
4 lows: 
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In regard to the Ist ground, the Court said that he al- 
allowed the triors (at first not Jurymen) to retire with the 
Juror upon his trial, under a practice recommended by. the 
Supreme Court itself, after the Juror, upon trial, was asked 
such questions as the defendant’s Counsel and the Solicitor 
General desired, in open Court. The Court said to the tri- 
ors, they were at liberty to ask the Juror such questions as 
they wished, either in open Court, there, or retire with him 
up-stairs and ask them, which last was done by the triors in 
several instances. After the two first Jurymen were sworn, 
they became triors for the remaining panels; and asking for 
the same privilege, it was allowed them in the instance re- 
ferred to. The Court is aware that, subsequently, the Su- 
preme Court had recommended, as the better practice, that 
a case before triors should be conducted as a case ordinarily 
is in Court, but was not, and is not now aware, that to allow 
the triors to ask the Juror questions in private, has been 
determined by our Supreme Court to be erroneous. The 
Court followed the ruling of the Supreme Court in both ca- 
ses—Ist. By allowing the Juror to be questioned by defend- 
ant’s Counsel and the Solicitor General, and both to be fully 
heard before the triors, and then the charge of the Court 
upon the law; and 2d. After all this was done, by allowing 
the triors further, if they desired it, to examine the Ju- 
ror (being the only witness) in private. The Court is of 
opinion that ngharm was done or could be done, by this 
course. ‘The triors, from the very nature of their duties, 
having to pass upon the competency of the Juror, must hear 
all he has heard of the case; and, so far as their minds as 
Jurymen could be affected by it, they would be as much af- 
fected if heard in open Court as if heard in private. The 
first ground is, therefore, over-ruled. The second ground is 
over-ruled, the Court being utterly unable to see the slightest 
error in the remark, if made. 

In regard to the 3d ground, the Court charged, dis- 
tinctly, that the formation and expression of an opinion of a 
decided character, would disqualify a Juror; that they would 
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judge from all the Juror said formerly, and then from what 
he had heard about the case, as well as from their knowledge 
‘of human nature, whether he had formed and expressed such 
a decided opinion ; if the opinion was decided, it was immate- 
rial whether he had heard all or a portion of the facts from 
rumor. The Court is unable to see any error in refusing to 
charge in the exact words asked, or in charging as he did. 

In regard to the 4th ground, the Court remarked, that he had 
to swear a great number of men to get a Jury in this cause— 
some five hundred men, In this long and tedious effort to 
get a Jury, the Jurors were often put rather informally upon 
the triors. Mr. Cobb, conducting the examination for de- 
fendant, on asking whether a decided opinion had been formed 
and expressed ; and being answered in the affirmative, set 
down the Juror, the State acquiescing. When this Juror 
was thus set down, the Court was informed, by the Sheriff, 
that he had been misunderstood; that he answered “he had 
not formed and expressed an opinion.”” The Court directed 
him again to answer as to what he had said. He replied, 
“he had not formed and expressed an opinion.” 

The prisoner then challenged him. It is true he was the 
last man upon the panel, and the Court had asked the Clerk 
if he had another ready; but the panel had not been dis- 
charged, and the Juror had not left his seat; and the whole 
thing passed off rapidly, and ina moment ortwo. The Court 
can see no wrong to the defendant in it. 

In reference to the 5th ground, the Court was taking 
down the testimony. ‘The Solicitor General had told the 
witness to go on and relate what he knew about it. The wit- 
ness talked too fast for the Court’s ability to write, and he 
stopped the witness and then asked him to go on, saying to 
the witness as he would get down parts of the narrative, what 
then, what next? and perhaps putting other questions, with 
the view of getting the testimony fairly down. The Court is 
of the opinion that he has the right to ask any witness ex- 
amined before him, any legal question he pleases, calculated 
to draw from the witness the truth, to shed light upon the 
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case, either for or against the prisoner. In this case, the 
Court thought the Solicitor General entirely competent to 
manage for the State, and did not interfere further than as 
above stated, and for the purpose mentioned; but if the So- 
licitor had omitted any question deemed by the Court impor- 
tant, he would have despised himself as a mere puppet, set 
up for a show, and not worthy to be a Judge, whose duty it 
is to ferret-out truth and do justice, if he had not asked it. 

In regard to the 6th ground, the Court declined to charge 
as requested, in the language requested, but charged that 
the peaceable character of the prisoner was a circumstance 
to which he was entitled, and a very strong circumstance, 
if there was but one witness, but diminishing in strength as 
that witness was corroborated by others. Whether it would 
raise a reasonable doubt or not, was for the Jury to deter- 
mine from the credibility of the main witness and the other 
witnesses, the corroborating circumstances and all the evi- 
dence of the case. This Court thinks the charge given ex- 
actly right, and would not mislead the Jury by charging in 
the language requested. 

In regard to the 7th, the Court charged the Jury, that if 
the prisoner went to the house of his father with intent to 
murder him, and finding the door closed, broke it down with 
the felonious intent to murder the old man when he got in; 
and if in the act of breaking the door down with that intent, 
as it flew open the gun was discharged, though unintentional, 
it was murder. In the opinion of this Court, that charge is 
the law, and fully authorized by the evidence. Indeed, one 
main point in the defence was, to reduce the crime to invol- 
untary manslaughter; and it became necessary for the Court 
to instruct the Jury, fully, upon the law of manslaughter, and 
all the distinctions between it and murder, which was done 
with great fairness, if not liberality to tho prisoner. 

In regard to the 8th, if it had been made known to the 
Court that Dee had resided in the county. but four months 
before the trial, he would have been rejected as incompetent; 
but on a motion for a new trial, the question is different. It 
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was competent for the prisoner to ask him how long he had 
resided in the county. ‘They took him without asking him the 
question or inquiring as to the fact. I am inclined to think 
he was not even put upon triors, but am not certain as to 
that. It was certainly the prisoner’s duty to have informed 
himself. .He had vigilant Counsel, who could have known it. 
He lived in Athens where they lived. Independently of the 
strict letter of the law, he was the better Juror from his short 
residence, and the prisoner received no injury from his being 
on the Jury on account of his short residence. Nowing that 
a new trial is equivalent to an acquital, I decline to grant it 
on this ground, when no real injustice has been done. 

In regard to the 9th. In the crowded state of the bar 
with a panel of 48 men in it, it is difficult to prevent talking 
to the Jury, a single remark being made to one of them. The 
defendant must show that the remark was made about the 
case, and unfavorable to him, at least, before a new trial will 
be granted on this ground. 

In this case, the Solicitor General proposed to file an affi- 
davit on the part of the party charged, that he did not con- 
verse with the Juror, but the Court deemed it unnecessary. 
The defendant’s Counsel contended that he did make a remark 
or two, but could not prove that anything improper was said. 

In regard to the 10th ground, the affidavits of a young man 
named Biggs, produced to show the expression of opinion on 
the part of Benedict before the triors, swore he had expressed 
none; it was affidavit against affidavit; and the Court refused 
to grant a new trial on this ground. The Court gave defend- 
ant’s Counsel until next day to produce other testimony they 
hoped to produce; they produced none, and the Court ad- 
journed on Tuesday morning, being compelled to go to Wal- 
ton. ‘To-day two more affidavits are filed, one of which af- 
fects the same Juror, Benedict. This Court transmits them 
to the Supreme Court, to take such action thereon as that 
Court deems proper, simply remarking that the Solicitor 
General resides in Lawrenceville; has had no opportunity of 
getting counter affidayits, and the Juror, Benedict, no oppor- 
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tunity of being heard in his own defence, nor the other Juror 
now implicated. This Court is of the opinion that the case 
of murder was fully made out, and any impartial Jury would 
have rendered the same verdict. If a new trial, it will be im- 
possible, in his opinion, to get another Jury to try the cause. 
With this remark, and with the consciousness of having dis- 


charged his painful duty to the country in the fear of God, © 


he submits the whole matter to a higher and more learned 
tribunal, content to abide their judgment and obey their de- 
cision. ‘The Court farther certified that it was to procure 
Winfrey's affidavit that time was desired and that Biggs 
swore, at that time, that Winfrey would swear what he has 
sworn. 

The evidence was as follows: 


PrneLorze §. Epes: Thomas Epps, killed 25th July, 1854, : 


in this county; prisoner is.son of deceased; came to our 
house between 12 and 1 o’clock and cursed deceased, and 
went on and said he intended to kill him before sun-down that 
day. He picked up the chair and dyawed the chair over 
him; told him the reason he was going to kill him; was be- 
cause he was going to get Sam Gee to come there to live. 
Sam Gee married one of the sisters of witness. He said 
nothing else, except that if he killed him he would be satis- 
fied; if they hung him the next minute he did’nt care. He 
then went home and got his gun; lived not very far off; about 
as far.as from here to Mr. Vincent’s. He never done or said 
anything when he came, but broke thedoor down and shot him. 
Saw him as he was coming. Deceased shut the door. De- 
ceased was standing in the door when he was shot; fell out 
of doors; it was a rifle gun; shot him in his left shoulder; 
died the same day ; there was nary a word said to nary a one 
of them; there had not been any difficulty between them be- 
fore that time ;-not lately; they had fusses in time—a right 
smart time; it might have been a year, and may be more; 
deceased told prisoner, at first, to go home and behave him- 
self; he said a great deal to deceased. 
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Cross-examination: Deceased did not say a word to John 
Epps that day; no body interfered when John drawed the 
chair, but he sot it down himself; door about two and 
a half feet above the floor. There was no scuffle at all; John 
‘was standing right at the door when he shot; the door shutter 
opens inside. Sam Gee’s wife was at the house at that time; 
had been there since Friday. This was done on Tuesday. 
Deceased ordered witness, on Sunday, to leave that house and 
never come back there any more ; she did not hear his threats; 
he did not order Mrs. Gee away. Sam Gee and his wife 
were under an indictment for bigamy at that time; she came 
to Mr. Epp’s house; he knewit too. Sarah Epps (daughter) 
was staying up at her brother-in-law’s, Mr. Adams’; reck- 
oned she could have come home when she wanted to; had 
been up there 2 or 3 months; 4 or 5 miles off. 

SanworD Roperts: Was there when John Epps killed him 
last year; don’t recollect the month; laying by time; the 
old man was going through the pasture to see if there was 
any waiter in it for the horses; John asked me where he was 
going, and said he could’nt get him to pass by there so he 
could speak to him. Just as witness got down to the house, 
he come and sat down on the steps and said he wanted to 
talk in peace, and the old man said he wanted him to; John said 
but a few words, when he commenced cursing the old man; 
the old man was standing in the door, and he picked up a 
chair and threatened to split his brains open: he stepped out 
and said if he did’nt watch out he would have a ball in him 
before the setting of the sun, if he was buried in the middle 
of hell before 24 hours; witness saw him coming back with 
the gun; looked like he hardly had time to go home; wit- 
ness then stepped to the back of the kitchen; heard some- 
thing like the door burst down, and heard the gun go off; 
did'nt see the body until evening; had been living with the 
old man about two and a half months; ball went in about the 
left of the neck, on the shoulder. 

Cross-examination : Lived in Athens ever since the difficul- 
ty; has no redollection of another word the old man said to 
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John that morning; John was standing in the door; Sam 
Gee’s wife was there in the house; the old man, John, Sam 
Gee’s wife and witness, were all that were in the house; 
all he could find out that John was mad about, was driving 
his sisters off and bringing Sam Gee there; Sam Gee’s wife 
said nothing; she was standing sorter off to one side of the 
old man; John did not have the appearance of drinking. 

Re-examined: Mrs. Epps was in the house when they first 
begun; did’nt see her afterwards; Annis very nearly grown; 
was living there. 

Dr. THomas G. Macon: Mr. Epps was dead when he 
got there; got there between 12 and 1 o'clock; examined the 
wounds next day; ball struck about the inner third of the 
collar. bone; ranged slightly upwards; severed the internal 
jugular vein, and lodged, he thinks, in the last cervical verte- 
bra; did not extract the ball; thinks it was a gun shot wound; 
can’t say whether it was a rifle or shot gun; deceased was 
lying about two feet from the door step or rock; was lying 
straight out. 

Cross-examination: deceased and prisoner were about the 
same height. 

Tuomas Simonton, J. P: (Withdrawn for the present.) 

JosuuaA Srevens: Witness, Smith Alexander and priso- 
ner were going home; commenced about Mrs. Epps, deceas- 
ed, and her connexions, and he observed to Smith, that if the 
old man got her connexions, one or both would die. This 
was sometime before the accident; thinks it was as much as 
a year. 

Cross-examination: Had had fecling at one time. Ex- 
plaining fracas. Epps peaccable, quiet boy, and he thought 
he was one of the mildest boys in the country; never heard 
of his striking anybody in his life; peculiar about drinking ; 
would always cut out for home. 

Smiro ALEXANDER: Talking about his father and the way 
he was treating his family; said he believed his father was 
the cause of his mother’s death ; thought he kicked her; said his 
father had married a woman and driven his sisters off, and 
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he thought it was very hard; that he was going to fetch more, 
and if he did, one or the other of them would have to die; a 
year, or about that, before the accident; said he would live 
agreeable and peaceable if he would not bring any more of 
the dam family; that he drove all his sisters off; he knew 
that the old man had driven them off long ago; one was liv- 
ing at Joe Epp’s and one at Mr. Adam’s; Mary has been 
married three times; last husband is still alive; her first hus- 
band deserted her, several years before she married another. 

Cross-examination: Saw John Epps between 9 and 10 
o’clock the day it happened; Buck Shaw was with witness; 
John was in his shop; talked with Shaw, dunning him for an 
account; he did not talk with witness as he always did; wit- 
ness does not know the cause of it; heard Shaw remarked 
on it before he left him; Epps always a mild, steady fellow, 
and never heard of his having any difficulty before in his life; 
been at gatherings at witness’s house, when he was drinking; 
he usually went off to himself, and sat down by himself, and 
pestered nobody ; when he was drinking could not tell well, 
unless he was close to him; was 20 yards off that morning; 
liquor made him quiet ; said to Shaw he must be a drinking, 
or something was the matter with hin. 

Re-examined: John talked pretty fierce; seemed to be 
pestered—interrupted in his feelings or something. 

. ALLEN GrirritHs: Three or four years ago, as they went 

to Edward’s sale, this lady was sitting at the fire; John said 
he did not know what might happen in the family; prisoner 
was always a peaceable, gentlemanly fellow ; wife of old man, 
17 or 18 years old when he married her; tolerable old man, 
60 years old. 

Dr. Macon, cross-examined again: The ball passed 
through the suspender; the hole in the suspender was about 
an inch and a half below the wound; from the course of thé 
ball the deecased must have been reaching out his arm when 
he was shot. 

To the decision over-ruling the said motion for a new trial, 
the defendant excepted; and the same is assigned as error. 
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Coss & Hutt; Prepius; T. R. R. Cons, for plaintiff. 


WriGHt, representing Sol. General, for defendant. 


By the Court.—Lumpx1n, J. delivering the opinion. 


We propose to examine, briefly and in their order, the sev- 
eral grounds upon which the new trial was asked and refused 
in this case. 

[1.] The first complaint is, that the triors were permitted 
to retire with the Juror who was challenged, in order to find 
whether or not he stood indifferent between the State and 
the defendant. 

That challenges to the array were tried publicly, there can 
be no doubt. ‘The practice in such case, was for the Clerk 
to state to the triors the cause of challenge; and after he had 
so done, to conclude thus: ‘‘and so your charge is, to inquire 
whether it be an impartial array or a favorable one’; and if 
the triors affirmed it, the Clerk entered-underneath the chal- 
lenge, affirmatur ; but if the triors found it favorable, the en- 
try was calumnia vera. (Trials per Pais, 165.) 

The rule, however, as to the trial of challenges to the polls, 
seems not to be so well settled. Coke and Rolle are silent 
upon this subject, and a different practice seems to have ob- 
tained in the State Courts touching it. It is every where 
agreed that the truth of the matter alleged as cause of chal- 
lenge, may be made out by witnesses; and-also, that the Ju- 
ror challenged may, on his vocre dire, be asked such questions 
as will test the state of his feelings, provided they do not 
tend to bring the Juror into infamy and disgrace. 

This Court suggested, as the better practice, that the trial 
be conducted in the presence of the Court. We are still of 
that opinion. We do not feel at liberty, however, to decide 
authoritatively, that this shall be done; especially as a con- 
trary course had pretty generally obtained in the oldest Cir- 
cuit Courts. 
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In this case, the presiding Judge seems to have blended 
the two modes. After the Juror challenged was asked such 
questions, in open Court, as the Solicitor General and the de- 
fendant’s Counsel saw fit to propound, the triors were allowed 
to retire with the Juror, for further examination. We still 
think the practice objectionable. And the fact that the tri- 
ors are officers of the Court, acting in a judicial capacity, and 
liable to be punished for any misdemeanor, does not obviate 
the difficulty. The privilege thus conceded, is liable to gross 
abuse. We have reason to know that it is often abused. 
Better that this, as well as all other trials, be conducted open- 
ly—publicly. It is one of the best safeguards of a sound and 
correct administration of justice. 

[2.] As to the remark which fell from the bench in the 
presence of a full panel of Jurors, that it was a strange thing 


- that a man should have a decided opinion as to the guilt or in- 


nocence of the accused, without having heard the testimony in 
the case, we think it was incautious, and should not have been 
made, calculated, as it was, to intimidate the Jurors from that 
free and frank declaration, as to the state and condition of 
their minds, which it is the object of the examination to elicit. 
It does not appear, however, as it should do, that it resulted 
injuriously to the prisoner. 

[3.] We see no error in the instructions given by the Court 
to the triors; nor in his refusal to charge them as requested. 
The law was stated correctly. 

[4.] As to the fourth ground upon which the motion for a 
new trial was made, in reference to Francis M. Blackman, it is 
neither more nor less than granting 'to the Juror the privilege 
of correcting a misapprehension as to his answer. Is it pos- 
sible that such permission should be denied? 

[5.] We know of no limit to the right which belongs to the 
Court, of interrogating witnesses, either in civil or criminal 
cases, especially the latter. The life or death of 1 man may 
hang upon a full development of the truth. The presumption 
that this liberty will not be honorably and impartially exer- 
cised, is not to be tolerated for a moment. Counsel, in their 
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zeal to acquit their clients, seem to take it for granted that 
the only object of Courts is to convict. Until called upon to 
discharge the solemn and responsible functions of a Judge, 
they never can fully appreciate the high sense of obligation 
under which they act, to God and their fellow citizens. 
“Thy life for the murderer’s life, if he escape,” is the solemn 
denunciation of the Almighty! When they see, therefore, 
that a material fact has been omitted, which ought to be 
brought out, it is not only the right, but the duty of the pre- 
siding Judge, to call the attention of the witness to it, 
whether it makes for or against the prosecution; his aim be- 
ing neither to punish the innocent nor screen the guilty, but 
to administer the law correctly. And let it be remembered, 
that Counsel seek only for their client’s success; but the 
Judge must watch that justice triumphs! 

[6.] The next error assigned is, that the Court declined 
to charge the Jury as requested in writing, ‘that in a case 
where there is but one witness to the immediate fact of kill- 
ing, as in this case, then the previous peaceable and good 
character of the prisoner is, of itself, sufficient to raise a rea- 
sonable doubt of his guilt.” 

The first objection to this request is, that the proof did not 
warrant it. It is ingeniously drawn to meet the letter, per- 
haps, of the evidence, but not the substance of the testimony. 
It is true that Penelope S. Epps is the only witness who, in 
the language of the request, swears to the “immediate fact 
of killing.”’ But read the statement of Sandford Roberts, 
and what a perversion of the evidence to assume that the 
widow of the deceased was the only witness of the homicide. 
Erase her testimony, entirely, from the record, and the Jury 
would have been more than justified in finding the prisoner 
guilty upon the evidence of Roberts. Indeed, if they be- 
lieved lim, they could not have done otherwise. The naked 
facts not only corroborate the testimony of both these wit- 
nesses, but, unexplained, point to John Epps as the murderer 
of his father. 

Again: While it is shown that the defendant was a quiet 
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and peaceable man, it also appears that he had, for some time 
previously, cherished a spirit of bitter resentment toward his 
father for the wrongs which he accused him of inflicting upon 
his mother and sisters. In the presence of Joshua Stevens, 
he declared that if the old man brought the relations of his 
present wife to his house, that one or both of them would die. 
Similar expressions, indicating the feelings and purposes of 
the defendant, were proven by other witnesses. The general 
placability of the defendant, therefore, weighs not a feather 
under these circumstances. 

The conclusion, then, is clear, that the legal proposition 
embodied in the request to charge, does not arise upon the 
facts of this case. Is the principle itself tenable? We think 
not. Suppose there be but a single witness to the homicide, 
and yet, his character is such as to place his veracity beyond 
question, and he testifies under such circumstances as to pre- 
clude the possibility of mistake as to the identity of the 
slayer and all the accompanying circumstances, would the 
bare fact that the defendant was a mild and inoffensive man, 
be, of itself, sufficient to create a reasonable doubt as to his 
guilt? We should be slow to enforce such a doctrine. In 
cases of doubt, character is essential; and in all such cases, 
should preponderate in favor of innocence, especially where 
life is involved; but where the charge is positively proved, it 
cannot avail. Such is our understanding of the law. 

. [7.] If there be error in the seventh ground, it was com- 
mitted against the State, and not against the prisoner. The 
proof was, that the killing was wilful—not accidental. And 
Counsel for the accused had no right to ask a charge upon 
any other hypothesis. We concur, however, with the Court, 
in holding that had it been accidental under the circumstan- 
ces supposed, it- would still have been murder. If one goes 
to the house of another to take his life, and a death-struggle 
ensues on the one part to execute the felonious purpose, and 
on the other,.to escape, and death ensues from the fortuitous 
firing of the gun, what is there, in such a case, to mitigate 
the offence? A man points his rifle at me with intent to 
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shoot, and by some means, the ball is prematurely discharged 
and I am killed. . Can this be manslaughter? 

[8.] Was James Dee a competent Juror? And if not, was 
the exception taken in time? 

Decisions might be cited from the Courts of our sister 
States, directly sustaining the ruling of Judge JAcKSON. 
But we prefer to affirm it upon indisputable ground. By the 
38th section of the Judiciary Act of 1799, (Codb’s Digest, 
545-'6,) no person is capable to be of a Jury for the trial of 
felony, who shall not be qualified to vote at elections for 
members of the Legislature; and if any person, not qualified 
as aforesaid, shall be returned on any Jury, he shall be dis- 
charged on the challenge and proof thereof, of either of the 
parties, or on his own oath, of the truth thereof: Provided 
that no exception against any Juror, on account of his, quali+ 
fication, shall be allowed after he is sworn. 

Now it is admitted, that to qualify one to vote for the Le- 
gislature, he must usually have resided in the county for six 
months, and considered it his home or place of residence du- 
ring that period. (Cobb's Digest, 239.) And consequently, 
Mr. Dee, the Juror, having lived in Clarke County for four 
months only last preceding the trial, he was incompetent to 
serve asaJuror. But it is equally clear, that under the pro- 
viso of the Act, the objection comes too late, not having been: 
taken before the Juror was sworn. And it is no excuse that 
the disqualification was not known to the party or his Coun- 
sel. The Statute makes no such exception. It was their 
duty to have made inquiry, either of the Juror himself or of 
others. 

An extreme case has been put to test the validity of this 
construction. Suppose, say Counsel, one or more of the Ju- 
ry had been slaves*or free persons of color, or females, and 
the disqualification had not come to the knowledge of the 
prisoner, as in this case, until after verdict? Our answer is, 
that if the disqualification was sueh, whatever it might be, 
as not to impinge the constitutional provision, that trial by 
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Jury, as heretofore practised, should remain inviolate, the 
verdict would stand. It might or might not, according to. 
the nature of the disqualification, constitute a good ground 
for the interposition of the Executive. Buta want of resi- 
dence is no such ground; it is rather a recommendation, 
when the public mind becomes excited by the perpetration of 
a great crime, as in the present case. 

[9.] It is next assigned as error, that Joseph M. Williams 
conversed with William Wood and another Juror, after they 
were sworn to try the case. ‘his transpired in open Court, 
and in the presence of the Judge. . With a crowded court- 
room, it is impossible to prevent some casual remark of this 
sort. A_Juror is, unexpectedly to himself, sworn and put 
upon the panel; he whispers to a friend some message to his 
family, or gives some directions concerning his horse. While 
we condemn the practice, as no one should speak to 
the Juror, nor he to them, without leave of the Court; still, 
no case has been found which decides that this is such an 
irregularity as will entitle the prisoner to a new trial; such 
misconduct as will require the verdict to be set aside. The 
Solicitor General offered to show that no such conversation 
took place. But the Court dispensed with the proof, the de- 
fendant’s Counsel not pretending that his client was preju- 
diced. 

[10.] The last error assigned is, that John C. Benedict, one 
of the Jurors who tried the case, having denied, under oath, 
that he had ever formed or expressed any opinion as to the 
guilt or innocence of the accused, when it appears from the 
affidavit of one Biggs, that he had previously formed and ex- 
pressed a decided opinion, unfavorable to the prisoner, which 
fact was unknown to the prisoner or his Counsel until after 
the verdict was rendered. 

When the motion for a new trial was made, this ground was 
supported alone by the oath of Biggs. And the Court refus- 
ed to sustain it, because as the presiding Judge certifies, “it 
was affidavit against affidavit.” Time was given until tho 
next morning to offer additional proof, as to the incompetency 
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of Benedict, which not being produced, the motion*was over- 
ruled—the Court being compelled to adjourn to reach Walton. 
Court, which had been already postponed a day on account of 
this trial. No application was made for further time to file 
additional evidence. Two other depositions were subsequent- 


ly obtained, after the case was finally disposed of and trans- 


mitted to this Court, with the remark by his Honor, Judge 
JACKSON, that the Solicitor General, residing in Lawrenee- 
ville, had had no opportunity of procuring counter proof; nor 
had Benedict, the Juror, the opportunity of being heard.in 
his defence. The Circuit Court has passed upon the case as 
it was originally presented, and we can only review his decis- 
jon. Whether the statements of Winfrey and Booth would 
have influenced him to award a different judgment, we have 
no means of determining. Of one thing we are fully con- 
vinced, namely: that there is no reason for attributing this 
verdict to passion or prejudice. lor we very much doubt 
whether twelve men inthe county could have been found, who 
would have rendered any other. ‘This unfortunate man, not 
very bright at best, addicted to liquor and solitary in his hab- 
its, had suffered his spirit of resentment to engross his mind, 
until it had become almost a monomania with him; and thus 
possessed, he imbrues his hands, not in the blood of his broth 
er, but of his father. Would that he were not only almost, 
but altogether, what his Counsel claim him to be, doli inea- 
pax ! 
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No. 25.—Ciarzorn Sims, plaintiff in error, vs. WILLIAM 
Situ, defendant in error. 


[1.] An action had been, brought for the trial of title to land under the form 
prescribed by the Act of 1847. Two verdicts were rendered thereon for 
the defendant. Subsequently, the same plaintiff brought his action against 
same defendant for the same premises, according to the Common Law 
forms prescribed for actions of ejectment: Z/e/d, that the Common Law 
rule which held the action of ejectment to be a trial of the right of posses- 
sion of the fictitious plaintiff, is applicanle only where the Common Law 
forms have been adopted and followed ; that the Act of 1847 repeals the 
Common Law fiction as to all cases where it is followed ; and when a ver- 
dict is rendered under it, the Common Law fiction must give way, and can 
no longer apply, if another case be brought by the plaintiff against the de- 
fendant in the Common Law form of ejectment, if it can be shown that the 
latter cuse is, in truth and in fact, an action for the trial of the same title. 


Ejectment, in Walton Superior Court. ‘Tried before Judge 
Jackson, August Term, 1855. 


The questions in this case came up upon an agreed case 
made. The following were the facts: An action had been 
brought under the form prescribed by the Act of 1847, in the 
name of the same plaintiff and against the same defendants as 
in the case now pending. On that case two verdicts were 
rendered for the defendants. The land was the same, and 
no new title or right of possession was shown since the ver- 
dict in the former action. The present case was brought un- 
der the old fictitious form in ejectment. The former reco- 
very was pleaded in bar. The Court below held this to be 
no bar, and to this decision defendant below excepted. 


T. R. R. Cons, for plaintiff in error. 


Cops & Hutt, for defendant in error. 


By the Court.—Starnes, J. delivering the opinion. 


[1.] The rule of practice, as derived from the English 
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Courts was, that a recovery in ejectment did not bar a subse- 
quent action. This rule was founded, I suppose, upon the 
nature and character of the action; which was a fictitious 
process brought to recover the possession of John Doe, a fic- 
titious person. 

By that fiction, if a verdict was rendered for the defendant, 
nothing more was decided than that John Doe was not enti- 
tled to the possession of the premises in question; perhaps 
the true effect of the verdict was only that he was not then 
entitled to possession. And when the action was again insti- 
tuted, it could be brought in the name of John Dew or of any 
other fictitious person, upon the same demise or demises, and 
another person was supposed to try his action for possession 
of the premises. Or if the second action was in the name of 
John Doe, it was assumed to be another John Doe who sued ; 
and thus, by virtue of the fiction, another trial was allowed, 
which would, in truth, perhaps, be an issue formed upon the 
same subject matter. 

All this ingenuity and contrivance had their origin, no 
doubt, in the high estimate which was placed upon real estate 
in England, and its immense importance as an element in the 
feudal policy. 

But whatever may have been the reason for the rule, such 
it was—such we received it; and we have made ita part of our 
law. 

We are all ready to admit, however, I suppose, that there 
is no necessity for the rule with us, that there is no reason in 
our State why a suitor, claiming real estate in a Court of 
Justice, should have this advantage over one who was suing 
for personal property; that substantial and practical reasons 
cannot now be assigned for it. Still, if called upon to en- 
force it in such a case, and under such circumstances ag 
would demand its enforcement at the Common Law, we should 
feel constrained to adopt it. But when a different case is 
presented, arising, in part, out of our own legislation, we are 
at liberty to adopt a more reasonable and practical rule. 

That case is presented here. The first action, brought ac- 
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cording to the provisions of our Statute of 1847, was a real 
and substantial claim of title, and it was determined against 
the plaintiff. 

Now we regard the Act of 1847 as intended to try title, 
not possession. The plaintiff, confessedly, cannot directly 
bring another action against the defendant, under and by 
virtue of the provisions of that Statute, for the purpose of 
trying title to the same premises. Shall he be allowed to do 
so circuitously, by adopting the Common Law fiction? 

This unreasonable result is avoided, by holding that the 
Common Law rule, which we have.been considering, can pro- 
perly be held applicable to the case of ejectment, only where 
the Common Law forms have been adopted and followed by 
the plaintiff—that the Act of 1847 repeals the Common Law 
fiction, as to all cases where it is followed; and when a ver- 
dict is rendered under it, the Common Law fiction must give 
way, and can no longer apply, if another case be brought by 
the plaintiff against the defendant, in the form of the Common 
Law ejectment, if it can be shown that the latter case is, in 
truth and in facet, an action for the trial of the same title. 

Our brother BENNING expresses himself not entirely satis- 
fied with this conclusion, but adopts it in deference to the 
judgment of the other two members of the Court. 

Let the judgment be reversed. 
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No. 26.—Robert C. Park and another, ex’rs, Kc. vs. JOSEPH 
Harpy and another, guardians, and others. 


[1.] A testator’s will contained this bequest: ‘I bequeath and set apart my 
rail road stock, being eighty shares in the Ga. R. R. & Bk’g Co. for the 
purpose of educating my children, now under age, and direct that they be 
boarded and educated out of the same until they receive a thorough classi- 
cal education, if they have sufficient capacity for the same; and should my 
present wife have a child, it is to be boarded and educated in the same 
manner and share in all respects with my children now under age”: Jeld, 
that this was not a bequest of the dividends on the stock to the children ; 
and therefore, that their guardians were not entitled to call upon the execu- 
tors for the dividends, or for a power to receive the dividends. 


[2.] The will also contained this: “I give and bequeath to my beloved wife, 
Nancy Park, her choice of my negro women, to have and to keep the same 
during her life,’ &. The wife, by the conduct of the executors, was pre- 
vented from making choice of a woman: J/e/d, that she may still make 
choice of a woman, and that she will be entitled to receive, in addition to 
the woman, the woman’s hire and issue of a date subsequent to the time 
when she demanded her property. 


In Equity, in Jackson Superior Court. Decision by Judge 
JACKSON, at Chambers, 19th June, 1855. 


The following items appeared in the last will of William 
Parks : | 


“Item 4. I bequeath and set apart my rail road stock, be- 
ing eighty shares, in the Ga. R. R. & Bk’g Co. for the pur- 
pose of educating my. children, now under age, and direct that 
they be boarded and educated out of the same, until they re- 
ceive a thorough classical education, if they have sufficient 
capacity for the same; and should my present wife have a 
child, it to be boarded and educated in the same manner, and 
share in all other respects, with my children now under age. 

“Item 11. I give and bequeath to my beloved wife, Nancy 
Park, her choice of my negro women, to have and to keep the 
same during her life; then the said negro and her increase, 
if any, to belong to my estate.” 
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Guardians were appointed by the Ordinary for the minor 
children of testator. 

Upon a bill filed by the executors, for instruction upon va- 
rious items in the will, the Court below, among other things, 
decided that a Court of Equity would not order the executors 
to authorize the guardians to receive the dividends on the rail 
road stock, directly, and without passing through their hands. 
To this decision, Hardy and Thempson, the guardians, ex- 
cepted. 

The Court also decided that the widow, Nancy Park, was 
entitled to recover hire for the negro she may select, and also 
her increase, from the time she demanded the same. of exec- 
utors. The facts, as to the demand, were, that the widow 
went to the executors and said, “I demand my property,” 
meaning her property under the will. “The executors refused 
to let her have any of it. To this decision of the Court, the 
executors excepted. 

Each party assigned error in this Court. 


Corn & Hutt, for Park. 


T. R. R. Coss, for Hardy. 


By the Court.—Bennine, J. delivering the opinion. 


What did the testator, by the fourth item of his will, give 
to his children ? 

He gave them so much of the “rail road stock” as would 
be sufficient to defray the expenses of their “thorough classi- 
cal education,’ and the expenses of their board during the 
time of the education, on condition that they had “ sufficient 
capacity’’ to receive such an education. He gave them no 
more than this. 

This was such a proportion of the stock as might be equal 
to the dividends on the stock, or as might be greater than the 
dividends, or as might be less. It was a quantity, too, which 
would almost, of necessity, vary with itself, from year to year, 
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if not from month to month. It could not be the divi- 


dends. 

[1.] It follows, that the children were not entitled to the 
dividends. And if the children were not entitled to the diy- 
idends, the guardians of the children were not entitled to call 
for the dividends, or for a power to receive the dividends. 

It may not be’amiss to add, that we think that the propor- 
tion of the stock, whatever it was, to which the children were 
entitled, was to be administered by the executors. That pro- 
portion we think, was to be applied, by them, to the payment 
of the expenses of the board and education of the children, 
from time to time, as those expenses fell due. We can see 
no other course that would be safe to the executors—espe- 
cially as the bequest was a conditional one—was a bequest 
only on condition that the children should be found to have 
a certain degree of mental capacity. 

In making the eleventh item of his will, it was probably 
the intention of the testator that his wife should be entitled 
to receive the negro woman she was, by that item, allowed to 
select, as soon as she should make the selection; and there- 
fore, that she should be entitled to the hire and issue of the 
woman that might, after such selection, accrue and be born. 

But the wife was, as we think, prevented from making a 
selection of a woman by the conduct of the executors towards 
her, when she demanded of them her property. 

The question, then, becomes this: Is the wife to be depriv- 
ed of a benefit which the testator intended for her, by not 
any fault on her part, but by the unauthorized conduct of the 
executors? And we say, certainly not, if there is any way 
of preventing the thing. 

[2.] And there seems to be not much difficulty in finding a 
way to do that. Let the wife still select a woman, and let 
the selection be considered as relating back to the time when 
she was prevented, by the executors, from making the selec- 
tion. In this way, she will get the woman and the woman’s 
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hire and issue (if any) of a date subsequent to the time when 


her right accrued. 
This, it seems, was the idea of the Court below. 


We affirm both of its decisions. 





No. 27.—Matinpa Hareroves and others, plaintiffs in er- 
ror, vs. RoBERT BATTy, administrator, and others, defend- 


ants in error. 


[1.] Every one who acquires assets by a breach of trust in the executor, is 
responsible to those wio are entitled to the assets, if he is a party to the 


breach of trust. 


In Equity, in Floyd Superior Court. Decision on demur- 
by Judge Tripper, June Term, 1855. 


ans 





| * ‘This bill was filed by Malinda Hargroves, the widow and 
| others, the children of Zachariah B. Hargroves, dec’d, (who 
j were also the devisees under his will,) charging that said Zach. B. 
| died possessed of sundry lots of land in and about the town of 
h Rome, of great value, and specifically set out in the bill; 
| that said Hargroves was, at the time of his death, Cashier of 
the Western Bank of Rome; that as such cashier, he gave 
: bond, with one Tomlinson Fort as his surety. Shortly after 
| his death, one William Smith, claiming to be the President 
i of the Western Bank of Rome, pretended to have discovered 
a great defalcation in the cash assets of said bank, and charged 
(dl the same upon said Hargroves; that he demanded settlement 
of the same from James M. Spurlock and the said Malinda, 
q who were the executor and executrix of the last will of said 
Hargroves. They refused so to do, and suit was commenced 
against them as executors, in the name of the West. Bank of 
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Rome. In the meantime, Smith managed to have Tomlinson 
Fort informed of the alleged defalcation and suit, and his 
probable liability as surety, and thus alarmed him very much. 
Fort immediately repaired to Cass County, and urged the 
executor and executrix to settle the claim, and finally over- 
persuaded them and induced them to recognize the claim; 
and in settlement thereof, (in August, 1840,) the said execu- 
tor and executrix conveyed, by deed, to said William Smith, 
the valuable real estate before mentioned, for the sum of 
$10.000. The deed was made to Smith, because the charter 
of the bank forbade the corporation to purchase and hold real 
estate, and was done in fraud of the charter. The bill al- 
leged that there was no such defalcation in fact, and the 
book of accounts of the bank showed that there was no such 
defalcation, which book of accounts it alleged Smith subse- 
quently burned or otherwise destroyed, for the express pur- 
pose of depriving complainants of this evidence; that Fort 
was a relative of complainants, and had great influence over 
the executor and executrix, holding out to the said Malinda 
the exposure of her husband’s defalcation and the ruin of his 
character, as inducements to procure her signature to this 
deed. The deed was not delivered to Smith, but was deliy- 
ered to Fort, to be held until there was a farther reduction 
of $4.000 upon the claim of the bank, but Fort confederating 
with Smith, paid no regard to this condition, but delivered 
up the same immediately to Smith; that Smith has since 
conveyed different portions of this real estate to Alfred Shor- 
ter, C. M. Pennington and John H. Lumpkin, each and all 
of whom purchased with full notice and knowledge of the 
fraudulent manner in which Smith obtained this deed. The 
bill made these purchasers co-defendants with Smith. The 
prayer was, that the deed to Smith be annulled and set aside, 
and all the subsequent conveyances from Smith ; that the 
property be placed in the hands of a receiver, to pay off the 
creditors of Hargroves, and pay the balance to complainants ; 
and that the defendants account for the rents, issues and 


profits of the said property. 












an 
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To this bill demurrer was filed— 

1st. For want of parties, viz: James M. Spurlock and 
Malinda Hargroves, the executor and executrix of Hargroves, 
and testamentary guardians of the minor children; also, the 
creditors of Hargroves; also, Tomlinson Fort and the Wes- 
tern Bank of Georgia. 

2d. For want of Equity. 

The demurrer was sustained and the bill dismissed; and 
this decision is assigned as error. 


Printup; Wricut; Cops, for plaintiffs. 


Unperwoop ; Hutt, for defendants. 


By the Court.—BENNING, J. delivering tie opmion. 


In the language of Sir John Leach, “ Every one who ac- 
quires personal assets by a breach of trust or devastavit in 
the executor, is responsible to those who are entitled, under 
the will, if he is a party to the breach of trust.” (Ram on 
Assets, 490 ; and see Williams on Ex’rs, 609. Story’s Eq. 
§§422, °3, ’4, 579, 580, °1. Gilbert vs. Thomas et al. 3 Ga. 
Zt. 581.) 

Much more is this true if the executor be insolvent. And 
in this case, the executor is said, by the Counsel for the 
plaintiff, to be insolvent. And this Court ordered that the 
bill should be amended, by the addition of an allegation to 
that effect. 

In this State, the proposition is not to be confined to per- 
sonal assets, for in this State real property and personal 
property are “considered as altogether of the same nature 
and upon the same footing” as to distribution. (Pr. Dig. 
233.) 

If the bill be true, and the demurrer admits it to be true, 
there was no foundation, whatever, for one of the claims 
which Smith, the president of the bank, presented to the 
executors for payment; and this was known both to Smith 
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and to Spurlock, one of the executors—the one who con- 
trolled the assets. | 

The application of assets by Spurlock, to the payment of 
such a claim, was clearly a breach of trust—a devastavit ; 
and Smith, knowing the nature of the claim—knowing its 
falseness, by receiving such assets in payment of it, became 
a party to the breach of trust. 

Consequently, Smith became responsible for those assets, 
to the person entitled to the assets ; and they, it seems, were 
the plaintiffs as legatees; that is to say, the plaintiffs conse- 
quently became entitled to follow the assets into the hands of 
Smith. 

And if the bill be true, Shorter, Pennington and Lumpkin 
took the part of the assets which they respectively got, either 
mediately or immediately from Smith, with the same knowl- 
edge which Smith had of the facts which constituted the de- 
vastavit. Neither of them, therefore, can be in any better 
condition than Smith would have been in, had he not parted 
with the assets. . 

The result is, that the complainants have the right to fol- 
low the assets which were applied to the payment of the false 
demand, into the hands of the defendants. 

It seems that the assets turned over to Smith, were turned 
over to him on the making of a settlement—a settlement not 
only of the false demand aforesaid, but also of several other 
demands, which were not false—these amounting, in the ag- 
gregate, to say $1.517 93—that to $12.850. 

This being so, if it cannot be ascertained which of the as- 
sets turned over were those which were applied to the pay- 
ment of the false demand if any in particular were so applied, 
then, of necessity, the settlement will have to be set aside, 
and all the assets used in it considered as assets still belong- 
ing to the estate; and therefore, as assets subject to be ap- 
plied in a due course of administration. 

Perhaps even if that could Le ascertained, yet, the settle- 
ment would nevertheless have to be aside: for when a part 
of the consideration of a contract is void, the whole contract 
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is said to be void, although the other part of the considera- 
tion may be good.- (1 Smith's Lead. Cases, 169.) And the 
greater part, by far, of the consideration moving to the ex- 
ecutor for the making of this settlement, was void. 

For these reasons, we think that there was equity in the 
bill. 

The questions, whether the Western Bank of Rome is not, 
by its charter, forbidden to buy, as well as to buy and hold 
real property? Whether it is not forbidden to do this by the 
Statutes of Mortmain ? Whether the deed was ever deliv- 
ered, except as an escrow? are each important questions; 
but as they were not much argued, and as it is not essential 
that they should be decided, they are not decided. 





No. 28.—Tue TrustTEes OF HEARNE Manvat Lapor ScHoot, 
plaintiffs in error, vs. SAm’L W. Rossins, defendant in error. 


[1.] A Court of Equity will not arrogate to itself jurisdiction, where the rem- 
edy at Law is complete. 


In Equity, in Floyd Superior Court. Decision on demur- 
rer, by Judge Trippe, June Term, 1855. 


The Act incorporating the “ trustees of the Hearne Manual 
Labor’School,” provided that “no person shall, by himself, 
servant or agent, keep, have, use or maintain a gaming house 
or room of any description, or permit, with their knowledge, 
any house or room occupied or owned by him, to be used by any 
person whatsoever, as a gaming place; nor shall any person, 
by himself, agent or servant, keep or allow, with his knowl- 
edge, others to keep or sell ardent spirits, wine, cordials, por- 
ter or any other intoxicating drinks whatever; nor permit the 
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same to be done with his or her knowledge or approbation, on 
the premises which he or she might occupy.” A™proviso ex- 
cepted the sale of spirits for medical and sacramental purpo- 
ses. Another section authorized the trustees to insert condi- 
tions to the effect above stated in their conveyances. 

The trustees filed this bill against Samuel W: Robbins, al- 
leging that they conveyed to him a lot of land belonging to 
said school, inserting a condition therein, that upon his doing 
or allowing others to do any of the above prohibited acts on 
the premises conveyed, he should suffer a forfeiture of said 
lot, and a penalty of $1000 for each offence. The bill alleg- 
ed that he had violated every provision, both as to gaming 
and the sale of liquors. ‘The prayer was for a decree that the 
deed might be declared forfeited and given up to be cancelled, 
and possession of the premises given to the complainants. 

The Court sustained a general demurrer to this bill for 
want of equity ; and this decision is assigned as error. 


Waiaeut, for plaintiffs in error. 
ALEXANDER, for defendant in error. 
By the Court.—Lumpktn, J. delivering the opinion. 


- [1.] Holding, as we do, that the Common Law remedy in 
this case is complete, and that the right of re-entry accrued 
to the grantor so soon as the condition of the deed was bro- 
ken, we see no sufficient ground for the jurisdiction of Equity. 
It will be time enough when the plaintiffs get into possession, 
and are sued by some one claiming under Robbins, to resort 
to Equity for a cancellation of the deed. Upon the broad 
principle upon which the interposition of a Court of Equity is 
invoked in this case, every suitor in ejectment might call 
upon Chancery to have his adversary’s title delivered up to 
be annulled, before its validity had been passed upon at Law; 
and thus, overturn the well established practice in such cases. 
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No. 29.2% un Kerr, administrator, &c. plaintiff in error, 
vs. Tuomas J. WATERS and others, executors, defendants 
in error. 


[1.] One executor is not liable for assets which come to the hands of his co- 
executor ; nor ordinarily responsible for his laches. 


In Equity, in Gwinnett Superior Court. Tried before 
Judge Jackson, March Term, 1855. 


This bill was filed in 1850, by Sarah Elbert, against George 
M. Waters, as one of the executors of John Pray, deceased, 
to recover a legacy bequeathed her, of $500, to be paid from 
a bond held by testator on John J. Maxwell, a co-executor 
with Waters, and due in 1827. Pray died in 1819. Pend- 
ing the suit, both complainant and defendant died, and their 
representatives were made parties. The defendant’s answer 
showed that the bond of Maxwell had never been in the cus- 
tody of Waters; that in 1826, Waters ceased to take any ac- 
tive part in the management of the estate; and relied also 
upon the lapse of time asabar. A joint inventory, made by 
the executors, included this bond. 

Complainant’s Counsel requested the Court to charge the 
Jury—Ist. That an executor is liable for the default of his 
co-executor. 

2d. That when one of two executors is a debtor to the es- 
tate, and is solvent at the time of taking execution of the will, 
it is the duty of the co-executor of such debtor, to see that 
the debt is paid into the funds of the estate; and that if it is 
lost, he neglecting to look after it, he is liable. 

3d. That when two co-executors execute a joint inventory of 
the estate, and return the same to the Court of Ordinary as 
their joint act, that each is liable for the whole estate so in- 
ventoried, and responsible for each other’s safe-keeping and 
management thereof, without reference to a subsequent division 
of the assets between themselves. 
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4th. That the plaintiff is not barred, in this case, by the 
lapse of time. 

The Court declined so to charge, but charged the Jury, 
that one executor was not bound for the default of his co- 
executor, unless he came into possession of the estate squan- 
dered, or participated actively in the management of the par! 
ticular estate squandered; that the fact of a joint inventory 
and appraisement, was not, “in the teeth of the defendant’s 
answer,’ sufficient evidence to bind Waters for this bond 

This charge and refusal to charge are assigned as error. 


Hutcuins; Cons & Hutt, for plaintiff in error. 


PeepLes; T. R. R. Cons, for defendants. 


By the Court.—Lumpx1n, J. delivering the opinion. 


In Hall and others, plaintiffs in error, against Carter ¢ 
Kenan, executors, gc. (8 Ga. R. 388,) this Court held, that 


one executor is not liable for assets which come to the hands 
of his co-executor, nor was he ordinarily responsible for his | 
devastavit. 

We consider this case as fully embraced in that decision. 
Indeed, without stopping to institute a comparison between 
the two, we have no hesitation in saying, that this is a much 
weaker case than the other, on many accounts. Not only 
was the bond of John J. Maxwell, the co-executor, out of 
which the legacy bequeathed to Sarah Elbert was to be paid, 
never in the possession, custody or control of George M. Wa- 
ters, but the latter had ceased, for a quarter of a century, to 
take any active part in the management of the estate of Pray, 
the testator—John Pray. And that is not all. Maxwell, 
the co-executor and real debtor, resides in the neighboring 
State of Florida, and is entirely responsible. If he is in de- 
fault, follow him and let not the collection of this claim be 
forced out of an innocent party, on account of the laches of 
Maxwell. 


VOL XIx-18 








